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AMERICA’S AGRICULTURAL LABOR CRISIS: 
ENACTING A PRACTICAL SOLUTION 


TUESDAY, OCTOBER 4, 2011 

U.S. Senate, 

Subcommittee on Immigration, 
Refugees and Border Security, 
Committee on the Judiciary, 

Washington, D.C. 

The Subcommittee met, pursuant to notice, at 10:10 a.m., in 
room SD-226, Dirksen Senate Office Building, Hon. Charles E. 
Schumer, Chairman of the Subcommittee, presiding. 

Present: Senators Schumer, Feinstein, Franken, Blumenthal, 
Cornyn, Grassley, and Sessions. 

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. 

SENATOR FROM THE STATE OF NEW YORK 

Chairman SCHUMER. The hearing will come to order. I will make 
an opening statement; Senator Cornyn will; Senator Feinstein, be- 
cause of the huge interest in California on this issue, will also 
make an opening statement. And if one other Republican comes, 
whoever you choose, they may. And that will be it in opening state- 
ments, and then we will get to our witnesses. 

Well, I thank everybody for coming. Today’s hearing is on the 
current American agricultural labor crisis and the existential 
threat American agriculture faces from efforts in the House to pass 
mandatory e-verify laws without addressing the immigration status 
of the current agricultural labor force. 

Agriculture is an important industry, we know for all America — 
many people do not realize because New York City is so large — but 
also for New York State. We have 35,000 farms. They account for 
$5 billion in sales. They use nearly one-quarter of New York’s total 
land area. We are first or second or third in a lot of things, like 
dairy and apples and cherries and lots of nice good things, lettuce, 
I think. Sauerkraut we are No. 1. Bet you did not know that. That 
is a special kind of cabbage. I have been there. 

Anyway, we put it on the hot dogs at the Yankee games. After 
last night, I am a little reluctant to bring that up. 

Given the amount of jobs and economic activity that are at stake, 
we must do everything we can to give our producers the tools they 
need to succeed. 

But whether it is apple farmers in western New York, straw- 
berry growers in the Mohawk Valley, tomato farmers in the Hud- 
son Valley, dairy producers in northern New York, or nurseries on 
Long Island, everywhere I go in my State — and I think it is similar 

( 1 ) 
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in other States — folks tell me that the long-term viability of their 
farms is threatened because they cannot find the workers they 
need to remain competitive in the global market. 

Some might ask, in these times of double-digit unemployment, 
Why can’t farms hire American workers? It is a logical question if 
you are not familiar with agriculture. 

Well, every farmer I have met in my travels in New York has 
aggressively tried to hire Americans to work in nurseries, farms, 
and vineyards. And I will tell a little story. I met a young lady 
about 10 or 12 years ago — 15 or 20 years ago. Her father was a big 
real estate developer in New York. She loved flowers, and so she 
opened nurseries on Long Island. She was a very idealistic, pro- 
gressive liberal person, and she had this idea: Why don’t I hire the 
people in the South Bronx who are unemployed? She put up signs 
in the South Bronx. She said, “We will pay you $8 an hour.” The 
minimum wage was then $4 or something, so double. She built a 
little church, a little school, little buildings on her property so they 
would come out 40 miles. And she said, “If you want this job, $8 
an hour, meet at the bus at 6 a.m., and we will drive you out there 
to Suffolk County.” The buses filled up, but after 1 day the people 
quit. Americans do not do this work. It is back-breaking, it is hard, 
and for whatever reason, we can tell our farmers to hire Ameri- 
cans, but it just does not work. 

My friends in the Long Island Farm Bureau can tell you that 
many of their members pay more than $12 to $15 per hour per 
worker, so it is a good salary, and they actively seek to hire Amer- 
ican workers, arrange for transportation and drop-off, as I said. 

But what they find — even in this difficult economy and even if 
they offer Americans twice or sometimes three times the minimum 
wage and provide benefits — American workers simply will not stay 
in these jobs for more than a few days. 

This is not an indictment of either the agricultural industry or 
the American worker. It is simply a statement of fact that the aver- 
age American will not engage in seasonal agricultural work that re- 
quires them to move several times a year throughout the country 
and work 7 days per week in extreme heat and cold. 

So who is stepping in to take these jobs, these difficult seasonal 
agricultural jobs? Whether it is California or Texas or New York 
or anywhere else in the country, immigrants who need these jobs 
to support their families they left behind in their native country 
are the ones who do it. 

Unfortunately, many of these immigrants that work in agri- 
culture are in illegal status, giving our family farmers the Hobson’s 
choice of hiring workers in illegal status or going out of business. 

This conundrum is about to reach a dangerous boiling point, as 
mandatory e-verify laws like those already passed in Alabama, Ari- 
zona, and Georgia — as well as those proposed in the House and the 
Senate — now pose a potentially fatal threat to the livelihood of 
American farmers. 

At this point I would like to introduce two articles into the 
record, if there is a no objection, so without objection, they are in- 
troduced. 

[The articles appears as a submission for the record.] 
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Chairman ScHUMER. One is a September 30th article from the 
Dothan Eagle in Alabama where John McMillan — the Republican 
Commissioner of Agriculture elected just last year — indicated that 
the Alabama immigration law, which includes mandatory e-verify, 
would “have an adverse impact on the farm economy in the State 
of Alabama.” 

A September 29 , 2011, article from Reuters where Commissioner 
McMillan also reported “crops rotting in fields as a result of day 
laborers leaving the State ahead of the law taking effect” in Ala- 
bama. 

As the witnesses will testify today, if Congress passes mandatory 
e-verify laws without providing growers a way to keep their current 
workforce, it will be issuing a death sentence to many, many farm- 
ers and family farms throughout America. 

Let me just give you a few statistics that one of our witnesses. 
Bob Smith, will tell us about today: 

In the Northeast, mandatory e-verify threatens the existence of 
1,700 family farmers that are already on the brink because of the 
labor shortage. 

Nearly 50,000 agricultural jobs in the Northeast alone would be 
eliminated if mandatory e-verify is passed. 

If those Northeast agricultural jobs are lost, 55,000 off-farm jobs 
in agriculturally related businesses could also be lost. That is 
100,000 jobs. Many of these jobs are held by American citizens in 
agricultural marketing and processing, farm suppliers, and farm 
service businesses. 

So it is time for Congress to pass a practical solution to this 
problem, such as add jobs, which Senator Feinstein has worked 
long and hard on, and stop the ideological rhetoric that does not 
match the reality on the ground. We need a solution that severely 
penalizes farmers who hire illegal immigrants and exploit their 
workers. But we also need a solution that provides farmers with 
the ability to transform their current workforce into a tax-paying, 
English-speaking, legal workforce. 

The current situation is untenable. Every day American farms 
are closing. America has to import more and more food from abroad 
because it is far cheaper to buy foreign food than it is to produce 
food here. Failing to act is both a food security threat and an eco- 
nomic security hazard. 

I am confident our distinguished panel today will help us better 
understand these problems and guide us toward the best solution 
for reforming our agricultural immigration system. 

I now turn to Senator Cornyn for an opening statement. 

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM 
THE STATE OF TEXAS 

Senator Cornyn. Well, thank you, Mr. Chairman, and I appre- 
ciate your calling this hearing, and I appreciate all the witnesses 
being here today. I do want to give a special recognition to Dr. 
Knutson, who is going to be on this first panel, who is a professor 
emeritus at Texas A&M University in College Station. Aggies know 
something about agriculture, and we are glad you are here to share 
some of your expertise with us. 
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Also in the audience I know we have Ray Pruitt, who we worked 
with very closely, representing a lot of the agriculture interests in 
South Texas that is a huge breadbasket really for the rest of the 
State and, indeed, the country. 

Since 1975, Dr. Knutson has been on the faculty at Texas A&M 
Department of Agricultural Economics. He is the author of more 
than 600 publications on agriculture policy and marketing, includ- 
ing a July 2011 study with Dr. Dennis Fisher entitled “Impacts of 
Immigration Reform Proposals on the Agriculture Sector,” obvi- 
ously a timely topic for today’s hearing. 

Mr. Chairman, I would ask consent that that report be made 
part of the hearing record. 

Chairman SCHUMER. Without objection. 

[The report appears as a submission for the record.] 

Chairman ScHUMER. Also while we are doing it, without objec- 
tion, the statement of Chairman Leahy will be entered into the 
record. 

[The prepared statement of Chairman Leahy appears as a sub- 
mission for the record.] 

Senator Cornyn. Our topic today is a familiar one to those of us 
who have worked many years on immigration reform, but that fa- 
miliarity makes the problem no less confounding. We cannot sugar- 
coat the facts. We should not sugarcoat the fact. Between 50 and 
70 percent of the Nation’s nearly 2 million farm laborers are in this 
country without legal authorization — 50 to 70 percent. That fact 
alone shouts loudly that our immigration system is simply broken. 

State laws have tried to fill the gaps where the Federal Govern- 
ment has failed, but it strikes me as bizarre that we find ourselves 
in the situation where the Congress that has passed our immigra- 
tion laws is somehow concerned that the House may pass a bill 
that will actually require those laws to be enforced, although I do 
agree with the Chairman that it is important to provide a legal 
workforce for our agricultural sector. We neither effectively enforce 
the laws on the books, nor do we have an adequate legal system 
for agricultural employers to retain immigrant labor. 

The Chairman has mentioned Chairman Smith of the House Ju- 
diciary Committee who is leading an effort in the other chamber 
to, I believe, address both problems: No. 1, to find a way to effec- 
tively enforce our immigration laws through a mandatory e-verify 
program, but — and this is an important “but” — to craft also a solu- 
tion for agricultural employers so they can access legal immigrant 
labor when employers are unable to find Americans to work the 
fields. 

Federal legislation mandating the use of e-verify is being 
spurred, at least in part, by the actions of 18 States that have re- 
quired the use of e-verify for employers in those States. And, again, 
the States are acting because they look to Washington and see in- 
action and failure so far when it comes to reforming our immigra- 
tion system. And they are, of course, experiencing the costs associ- 
ated with education, law enforcement, and health care for a huge 
immigrant population in a disproportionate sort of way and one 
that Washington refuses to or is incapable of stepping up and in- 
demnifying them for. 
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I believe that mandating the use of e-verify on a nationwide scale 
is an important credibility-building measure. The Federal Govern- 
ment does not have credibility in this area, and we have got to re- 
gain it. So we have to convince the American people that Congress 
is serious about fixing our broken system, but we must also be 
mindful of the current economic climate and take care that we are 
not causing major disruptions to or burdens on our employers who 
are trying to do the right thing. 

As we will hear from Dr. Knutson, major disruptions in the agri- 
cultural labor supply will have real consequences for U.S. farm ex- 
ports and cause an immediate and a substantial rise in food prices. 
In other words, we must tread very carefully here. 

I hope this hearing will help us explore ways to dramatically in- 
crease utilization of the existing agricultural guest worker pro- 
gram, known as H-2A. H-2A’s problems are well documented, and 
I expect we will hear more about those problems today. But if H- 
2A cannot be improved, we should scrap it in favor of a broader 
guest worker program that really works. 

Mr. Chairman, I stand ready to work with you and with agricul- 
tural employers in Texas and across the country and with anyone 
else who is attempting in good faith to solve these difficult prob- 
lems. 

Thank you. 

Chairman SCHUMER. Thank you. Senator Cornyn. 

Senator Feinstein. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thank you very much, Mr. Chairman. I have 
worked for 10 years now trying to come up with a solution to the 
diminution of agricultural labor in this country, and during that 
period of time, what I have seen is the outsourcing of American ag- 
riculture to other countries. What I have seen is a diminution in 
the amount of value of the American agricultural crop. I will give 
you an example. 

California is the largest farm State in America. In 2008, it was 
a $39 billion plus industry. In 2009, it dropped to $34.5 billion. We 
have 81,500 farms, and people cannot get consistent and stable 
labor. It is a killer, ladies and gentlemen, an absolute killer, and 
it has been going on for years. 

I am announcing my intent to introduce next week a 5-year 
emergency AgJOBS bill. There will be no amnesty. There will be 
no citizenship. But what it will provide is a blue card to an agricul- 
tural worker who has met certain criteria to be able to remain in 
the country with his family provided that individual works agri- 
culture a certain number of days a year. It will have a phase-in e- 
verify, and it will have the reformed H-2A program as part of it. 
And by the reform program, I mean the program that was nego- 
tiated between the growers and the farm workers. 

Let me give you a few examples of what is happening. Steve 
Scaroni of Scaroni Ranches was in the lettuce and broccoli industry 
for over three decades. He moved more than 2,000 acres and 500 
jobs from his $50 million operation in Heber, California, to Guada- 
lajara, Mexico, as a result of the labor crisis. He explains: “I have 
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no choice but to offshore my operation.” Today he exports 2 million 
pounds of lettuce per week to the United States. 

Mel-Delin Dairy, a 250-acre farm with 900 cows in Turlock. The 
family farm has been employing migrant labor for 20 years. Ray 
Sousa, owner of Mel-Delin Dairy, states, “I have not had a non-His- 
panic want to do this work in 10 years. Once Americans get the 
job description, they lose interest real quick.” 

Phil Martin, an agricultural economist at the University of Cali- 
fornia-David, reiterates this point. He says, and I quote, “A whole 
lot of 18-year-olds prefer to work at McDonald’s for minimum wage 
rather than milk cows.” And that is despite the dairy industry’s av- 
erage wage of $11.38 an hour. That tells you something, ladies and 
gentlemen. 

California garlic and pepper farmer Tim Ciala says that the local 
labor supply has been tight and the production of California pep- 
pers has largely transferred to Mexico. The Cialas are third-genera- 
tion California farmers. Mr. Ciala says, and I quote, “Labor is al- 
ways an issue. We might have all the people we need to harvest 
the crop 1 week and then not the next. Unfortunately, even in 
tough economic times, there are not a lot of people who want to do 
this work. It is hard work.” 

The produce grown on Mr. Ciala’s family farm is distributed to 
companies nationally for use in sauces, soups, pasta sauces, and 
other consumer goods. However, Mr. Ciala observed that the indus- 
try is changing due to the labor shortage. Smaller fruits and vege- 
tables and anything labor intensive is going away and does not get 
planted anymore. 

Asparagus plantings in California’s Imperial Valley have de- 
clined from 786 acres in 2006 to 373 acres in 2008, a reduction of 
over 50 percent. Ayron Moiola of the Imperial Valley Vegetable 
Growers Association predicts that California’s asparagus crops will 
disappear completely in the Imperial Valley if the demand for spe- 
cialized asparagus planters and harvesters is not met. According to 
Ms. Moiola, asparagus in the Imperial Valley is an indicator as to 
what happens with crops that are labor intensive and what hap- 
pens when labor becomes unfeasible economically and also just 
hard to find. 

The United States Department of Agriculture data show that 
over 9,000 acres of U.S. garlic crops have gone out of production 
in the last 11 years, and the supply of American grown garlic has 
been reduced by 94 million pounds. China — ^big surprise — has sur- 
passed the United States as the lead supplier of garlic consumed 
by Americans. We are giving away our industry. 

John Reelhorn runs the Belmont Nursery in Fresno, California, 
a family run company founded in 1942. California’s nursery and 
floral crop industry is valued at about $4 billion, making California 
the top producer of nursery greenhouse plants and trees in the 
United States. Despite the recession, Mr. Reelhorn has not seen 
American workers pursuing jobs on California farms. He states, 
and I quote, “A lack of timely and thoughtful resolution of the farm 
labor crisis will hasten the offshoring of our specialty crop and live- 
stock agriculture.” 

And it goes on and on and on. I have assembled a book that looks 
like this. We have copies. And throughout this whole book are sto- 
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ries from other States of the demise of American agriculture, 
which, while we fiddle and sit here, agriculture goes offshore. And 
the good produce that my State used to perform, superior to vir- 
tually anything, is no longer around. It is wrong. It is just plain 
wrong. 

I do not understand why people in this body cannot come to- 
gether. All right? People do not want amnesty. They do not want 
to provide citizenship. So there is an alternative. The alternative 
is a 5-year bill allowing people who have been working to continue 
to work-60 seconds — so that we can begin to restore our agricul- 
tural industry in the United States of America. If we fail to do 
that, for shame, we really do not belong in this office. And I feel 
that to the depths of me. Of course, it has been 10 years of trying, 
and my frustration is a little high at the moment, but thank you 
very much, Mr. Chairman. 

Chairman SCHUMER. Thank you for your heartfelt and out- 
standing testimony and, even more importantly, for your leader- 
ship on this issue where hopefully we can make some progress. 

Let me now introduce our first panel and thank all of them for 
coming. Gary Black is the Commissioner of the Georgia Depart- 
ment of Agriculture, a position he was elected to in 2010. He first 
began his career with the Georgia Farm Bureau in 1980, was field 
rep, later served as coordinator for the State Young Farmer Pro- 
gram. In 1989, leaders of the Georgia Agribusiness Council, a 
Chamber of Commerce-like organization for farmers and ag busi- 
ness owners tapped Mr. Black to serve as president, a position he 
held for 21 years before being elected agriculture commissioner. 

Tom Nassif is president and chief executive officer of the West- 
ern Growers Association, an agricultural trade association whose 
members from Arizona and California pack, grow, and ship 90 per- 
cent of the fresh fruits, nuts, and vegetables grown in California 
and 75 percent of the commodities in Arizona. Under President 
Reagan, he served as Deputy Assistant Secretary for the Near East 
and South Asian Affairs and as Ambassador to the King of Mo- 
rocco. 

Bob Smith is senior vice president of at Farm Credit East, the 
largest agricultural lender to agriculture in New York State, with 
$2.2 billion in loans to capitalize farms and farm-related busi- 
nesses. In addition to providing credit. Farm Credit East also pro- 
vides other financial services and benchmarking to help farmers 
succeed. 

And Dr. Ronald Knutson is a professor at the Agricultural and 
Food Policy Center at Texas A&M University. He is the author of 
over 600 publications on agricultural policy and marketing, a mem- 
ber of the Board of Trustees of the Farm Foundation, and boards 
of the American Economic Association and Foundation. 

Gentlemen, each of your statements will be read into the record. 
We would respectfully ask you to limit your statements here to 5 
minutes each, and then we will do questions. Thank you all for 
being here. 

Mr. Black, you may proceed, and we will move across the panel 
from your right to left. 
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STATEMENT OF GARY W. BLACK, COMMISSIONER, GEORGIA 
DEPARTMENT OF AGRICULTURE, ATLANTA, GEORGIA 

Mr. Black. Thank you Mr. Chairman, Ranking Member Cornyn, 
members of the Committee, and ladies and gentlemen. It is a gen- 
uine honor for me to be here before you Committee today. I am not, 
however, clever enough to offer a sound-bite solution to the impor- 
tant topic under consideration. My purpose is to tell you that the 
need for a stable, legal supply of agricultural workers is real and 
that it impacts our economy and the safety of the food that your 
families and all Americans put on the table every day. 

I am sure that you all know that the Georgia General Assembly 
passed an immigration reform bill during the past legislative ses- 
sion. The law requires the Georgia Department of Agriculture to 
conduct a study of the conditions, needs, issues, and problems asso- 
ciated with the agricultural labor situation in Georgia and to rec- 
ommend any actions or legislation that the department deems nec- 
essary or appropriate. This charge includes recommendations for 
H-2A reform and the evaluation of a potential for a State-run 
guest worker program. 

I am not at liberty today to report on the details of the study at 
this time, but we will be happy to share our findings with the Com- 
mittee when it is complete in January 2012. However, I can pro- 
vide you with a snapshot of what is happening with ag labor in 
Georgia today. 

Due to the reports of labor shortages for the spring harvest, Gov- 
ernor Deal asked my department to help evaluate the labor situa- 
tion in early June. We took a brief, unscientific snapshot of the 
labor situation at that time by conducting a survey of Georgia’s ag- 
ricultural employers. The survey suggested that there were unmet 
labor needs during the 2011 spring harvest season. Specifically, the 
survey revealed significant concerns among blueberry and fresh 
vegetable producers. However, we must consider additional vari- 
ables for this past growing season, including unusually high heat 
and lack of rain, which caused an unexpected rush in harvest. But 
the bottom line is that the pool of 230 respondents reported on 
June 10, 2011, that they were not able to fill 11,080 agricultural 
jobs. 

Also in June, at the urging of one of his board members from the 
Vidalia region, I contacted Brian Owens, commissioner of the Geor- 
gia Department of Corrections, to see if there was anything he 
could do short term to help meet the labor needs of producers. He 
offered to organize a pilot program where farmers could use proba- 
tioner details to meet their labor needs. Two farmers participated 
in the pilot program and voiced mixed results. Both stated that the 
program could fill niche needs, but should not be relied upon as a 
primary source for field employees. 

The pilot program drew criticism. I do have a unique perspective 
on this issue. I went undercover at a crew on July 6th and picked 
yellow squash for 6 hours, and survived. If the Committee has 
questions about this experience, I would be pleased to answer them 
following the testimony. 

I believe the only viable solution lies in developing a guest work- 
er program for the 21st century. I have listened to farmers for 6 
months. Here is a brief summary of what they are telling me: 
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We desire and must have a legal workforce. The H-2A program 
is flawed. I need workers year round. Do Americans want their 
farm products produced here or abroad? I would love to have local 
workers who were drug-free, sober, reliable, and skilled at this 
work. Tell me where I can find them. And the litigious climate fos- 
tered by legal services is a burden too heavy to bear. 

Senator Chambliss’ HARVEST Act addresses some of these con- 
cerns, and there are other pieces of legislation with good compo- 
nents. Some believe H-2A can be reformed; others believe that the 
brand is damaged and deserves a new logo. What I know is that 
in the near future we must design a program that works for all 
producers, one that is cost-effective and is administered in a way 
more conducive for success. 

Regretfully, a large number of illegal immigrants are working in 
agriculture today. A penalty-based work authorization permit 
should be considered for offenders. Such a measure could require 
substantial monetary fines, an annually renewed biometric permit 
supported by fees that is restricted for agriculture, and then strict 
employer enforcement after implementation. 

The proposal to move guest worker administration to USDA has 
promise. I urge consideration of allowing States to work under 
MOUs for administration of any new program at the State level. 
These relationships work well for FDA, ERA, and USDA in other 
arenas. Why not let Georgians help Georgians when it comes to ad- 
ministering guest workers so long as the State meets requirements 
established and monitored by Federal authorities. 

Sunday evening on Baltimore’s gridiron the choices were simple: 
the Ravens or the Jets, one or the other. Sunday afternoon fans 
cheered 43 veterans and rookies at Dover’s Monster Mile. Herein 
lies a parallel to this debate. I am convinced, Mr. Chairman, that 
the NASCAR approach to developing a 21st century guest worker 
program for American agriculture is what we need. It will take a 
multitude of fresh ideas to solve this problem while keeping our 
National defense and food security interests in sharp focus. We can 
continue to go around and around for a while, but my hope is that 
we can soon take a victory lap together. We cannot put off address- 
ing this critical issue any longer. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Black appears as a submission 
for the record.] 

Chairman SCHUMER. Thank you, Mr. Black. 

Mr. Nassif. 

STATEMENT OF TOM NASSIF, PRESIDENT AND CHIEF EXECU- 
TIVE OFFICER, WESTERN GROWERS ASSOCIATION, IRVINE, 

CALIFORNIA 

Mr. Nassif. Chairman Schumer, good morning. Ranking Member 
Cornyn and members of the Committee. A special thank you to 
Senator Feinstein, with whom I have had the pleasure of working 
over the last 10 years on immigration reform, for her tremendous 
efforts to bring bipartisan solutions and bringing employers and 
labor unions together to try and find a solution. Western Growers 
represents California and Arizona fresh produce. It is about half of 
all the produce grown in the United States. 


VerDate Nov 24 2008 


09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00015 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



10 


Studies conducted by the University of California-Davis dem- 
onstrate that every California agricultural job creates two non- 
farms jobs in our economy, and every farm dollar generates $1.27 
for the California economy. Nationwide, the Department of Labor 
reported that 24 million jobs, a full 14 percent of all people em- 
ployed in the United States, are supported by the U.S. food and 
fiber industry. 

Today I am here to talk about a labor crisis. This is not a new 
challenge for agriculture. We have been working to secure a legal 
workforce for more than 15 years. But without immigration reform 
and with a diminishing labor supply and threats due to 1-9 audits 
and ICE raids, coupled with e-verify legislation at the State and 
Federal levels, it is clear that U.S. agriculture will be decimated 
without a workable mechanism to provide the workers we need. 

Even before the challenge of e-verify legislation, the need for a 
workable agriculture labor program, especially for our current ex- 
perienced workforce, could not have been clearer. 

In California, a State with no e-verify legislation pending, and 
across the country, agricultural employers are facing an increas- 
ingly difficult time finding a sufficient legal workforce. Western 
Growers recently polled our members: 62 percent said they are ex- 
periencing labor shortages today. 

The existing challenges we face in securing a stable workforce 
will pale in comparison to the devastating impact of e-verify legis- 
lation in the absence of a workable labor program. 

The trends in California are startling. Our members and other 
specialty crop producers across the country are looking to foreign 
countries as they make plans to expand their businesses and will 
create additional jobs abroad, stimulating their economies. 

In the absence of a workable ag labor program for those pres- 
ently employed in our industry, e-verify not only promotes the 
movement offshore of what was once U.S. production, it is a jobs 
killer for rural America. 

Right now, the only program available to secure a legal work- 
force is the H-2A program. H-2A is presently used by only 2 to 3 
percent of agriculture, and even then, the just released nationwide 
study of H-2A users commissioned by the National Council of Agri- 
cultural Employers that was presented to the House Subcommittee 
on Workforce Protections last month reports that 72 percent of 
workers arrived late, on average, 22 days after the date of need. 
Crops must be harvested when they are ready to pick, not when 
they are ready to wilt. 

In order to move us closer to a solution to meet our labor needs, 
we must consider a new approach to an employee visa program. 
The number of visas would be determined by the number of em- 
ployer requests for workers on a monthly or annual basis and could 
vary year to year based on market conditions. 

Senator Feinstein has come up with many solutions, and I am 
anxious to see what her new legislation looks like because her past 
legislation has looked very good to our industry. 

A workable program would also provide farm workers with the 
same protections, no more, no less, than U.S. workers with respect 
to all employment-related laws and employment taxes. There 
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would be no reason for an employer to prefer a temporary foreign 
worker over a U.S. worker. 

It is also imperative that this program address not only the need 
for future employees, but also the need to retain our experienced 
employees, the people who are already here. They are highly 
skilled employees we depend upon to keep us competitive by maxi- 
mizing efficiencies through their experience and their training. 

If there are indeed 1.2 million or more falsely documented work- 
ers in agriculture and they were no longer able to work, then the 
two non-farm jobs that support them would also be lost. This is a 
potential loss of 3.6 million jobs in agriculture, most of which will 
be done and are being done today by citizens of the United States. 
With less domestic production, more food will have to be imported, 
compromising the safety and security of our food supply since only 
1 to 2 percent of imported food is inspected. 

There is not a person in the country that is not connected to this 
problem. If you eat fresh produce, drink milk, grill steaks, or pur- 
chase plants for your yard, you are benefiting from the hard work 
of a foreign agricultural worker. 

On behalf of Western Growers and the produce industry across 
the Nation, I am appreciative of this Committee’s willingness to ex- 
amine the labor crisis facing U.S. agriculture. We look forward to 
rewriting immigration policy for agriculture with you. 

Thank you very much. 

[The prepared statement of Mr. Nassif appears as a submission 
for the record.] 

Chairman SCHUMER. Thank you, Mr. Nassif. 

And now my fellow New Yorker, Mr. Smith, welcome. 

STATEMENT OF ROBERT A. SMITH, SENIOR VICE PRESIDENT, 
FARM CREDIT EAST, COBLESKILL, NEW YORK 

Mr. Smith. Thank you. Thank you. Chairman Schumer and 
members of the Committee. Thank you for the opportunity to tes- 
tify on agricultural labor-related issues. My name is Robert A. 
Smith; I am senior vice president with Farm Credit East. 

While there are many significant risks that family farms face, 
the concern with maintaining a stable labor supply is a risk factor 
with which our farmer members are most concerned. Many success- 
ful, forward-looking operations that have positioned themselves for 
decades for growth opportunities that could create more American 
jobs are holding back over concern with immigration enforcement 
actions and the possibility of mandatory e-verify. 

The reality is that over the past two decades, farmers have come 
to rely on immigrant workers who present the necessary identity 
and work authorization documents and are then employed under 
the same Federal and State terms as other workers. 

We believe this is a jobs and food security issue. If as a country 
we fail to find a workable solution to enable labor-intensive agri- 
culture to maintain the necessary workforce, we will see another 
part of our economy move offshore where barriers to entry for new 
agricultural enterprises are minimal. To some degree we need to 
ask ourselves. Do we prefer to have our food produced domestically 
with the use of some foreign labor or in other countries with for- 
eign labor for all of the jobs? 
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To better understand this issue, we prepared a vulnerability as- 
sessment to estimate the economic impact of the loss of alien work- 
ers on farms in our six-State area, based upon the assumption that 
an estimated 70 percent or more of them provide work authoriza- 
tion documents that appear to be but are not legitimate. 

Our analysis indicates that a labor shortage as a result of effec- 
tive immigration enforcement actions without improved agricul- 
tural worker programs would have the following impact: 

Approximately 1,732 Northeast farms are highly vulnerable to 
going out of business or being forced to severely cut back their op- 
erations. 

These highly vulnerable farms are some of the most productive 
in the region; their total sales of farm product are estimated to ex- 
ceed $2.4 billion, or 36 percent of the value of the region’s agricul- 
tural output. 

Next, 20,212 full-time and 29,894 seasonal positions on farms 
would be eliminated if those highly vulnerable farms go out of busi- 
ness. The reduction in the farm payrolls is estimated to be $528 
million annually. This means significantly less spending and eco- 
nomic activity in local communities as funds generated do not 
churn through the economy as they currently do. 

The highly vulnerable farms operate over 1.1 million acres. If 
these farms were to cease operations, some of the acreage might 
switch into less intensive agriculture, but thousands of acres would 
potentially be converted to non-agricultural uses. 

The economic impact of the loss of 1,700 farms goes well beyond 
the farm gate. We estimate that 55,311 off-farm jobs in agricultur- 
ally related businesses in the Northeast could be impacted. Many, 
if not most, of these positions are full-time jobs held by local citi- 
zens. These are positions with agricultural marketing and proc- 
essing businesses, farm suppliers, and farm service businesses. 

As noted in our analysis, some of the farms that we consider 
highly vulnerable will survive in agriculture, but shift to less labor 
intensive farm operations. Clearly one of the great attributes of 
American agriculture is our production diversity. With this shift 
away from labor-intensive crops will come significantly reduced em- 
ployment and payroll. 

Census data analysis indicates that the labor expense to grow 
1,000 acres of grain is $31,980, the labor cost for 1,000 acres of 
vegetables is $355,000, and the labor cost for 1,000 acres of fruit 
is $922,000. These are at-risk payrolls that impact on local eco- 
nomic activity. 

An enhanced enforcement-only approach without an effective 
alien worker program to provide a legal workforce for agriculture 
is counterproductive to efforts to reduce unemployment. It will 
mean that American citizens involved in the food chain will be un- 
employed and more consumer dollars will flow out of the United 
States to purchase products that could have been grown in the 
United States. 

In closing, we all support efforts to secure our Nation’s borders 
and control entry of alien workers on America’s terms. A critical 
part of that solution must be a workable program for agriculture 
that meets those objectives while providing America’s farms with 
a reliable source of experienced farm labor. 
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Thank you very much. 

[The prepared statement of Mr. Smith appears as a submission 
for the record.] 

Chairman SCHUMER. Thank you, Mr. Smith. 

Mr. Knutson. 

STATEMENT OF RONALD D. KNUTSON, PH.D., PROFESSOR 

EMERITUS, TEXAS A&M UNIVERSITY, COLLEGE STATION, 

TEXAS 

Mr. Knutson. Chairman Schumer and Senator Cornyn and 
members of the Subcommittee, thank you for the opportunity to 
testify on farm labor policy. 

As emeriti professors from Texas A&M University, Dr. Fisher 
and I have researched the agriculture economic conditions that 
make the farm labor situation unique. Dr. Fisher has served as a 
farm labor specialist in Oregon, Michigan, and New York. We con- 
cluded that the current H-2A program is broken. Agriculture needs 
a much better solution. 

Reform of labor policy is essential. If farm labor is not available 
on a timely basis, large quantities of fruits and vegetables will be 
wasted. About 1 million farm workers are primarily employed to 
produce fruits, vegetables, and nursery crops. At least 61 percent 
of the farm workers are unauthorized. 

There are several myths regarding the economics of agriculture 
and the farm labor workforce. These myths can mislead individuals 
who seek solutions to farm labor problems. 

The first myth is that farm labor is readily available from the 
non-farm labor force. This is not true. Experience indicates that 
there are many farm jobs that non-farm laborers cannot or will not 
do. This was the central conclusion of a study completed by USDA 
and the University of California. Back-breaking hand labor is es- 
sential for harvesting most perishable fruits and vegetables. 

These are jobs that must be performed on a timely basis, or food 
is wasted and farm income declines. Waiting for a work permit to 
be issued under the H-2A program is not a viable option. This is 
the principal reason most farmers do not use the program. 

A second major myth is that large corporate agribusiness firms 
employ most of the farm labor. This is not true. In 2009, 2.2 million 
farmers were family farms, and only 61,000 were non-family farms. 
Over 46,000 family farms having less than $250,000 in sales were 
organized as corporations. Likewise, all types and sizes of farms, 
including small farms, utilize farm labor. In 2009, 16 percent of the 
labor utilized on small farms having $10,000 to $250,000 in sales 
was hired farm labor. These farms would be particularly adversely 
affected by actions that limit the availability of hired farm labor. 

A third myth is that farmers could pass on the increased hired 
farm labor cost to buyers. This is not true. Farm prices are deter- 
mined nationally and globally by competitive forces. Mexico, Peru, 
Chile, Argentina, and South Africa are major sources of fruit and 
vegetable supplies for U.S. consumers. Chinese exports of apples 
have risen from near zero in the early 1990s to nearly double LJ.S. 
apple exports. Farmers whose operations are disrupted by changes 
in labor policies and costs increasingly run the risk of financial fail- 
ure. In 2007, USDA determined that 20 percent to 40 percent of 
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the farms in each farm type were in an unfavorable financial posi- 
tion. Higher labor costs will contribute to higher imports, reduced 
exports, and farm financial failures. 

Our fourth myth is that large agribusiness firms are directly in- 
volved in farm production that utilizes large amounts of farm labor. 
This is not true. Agribusiness corporations that produce farm com- 
modities are the exception rather than the rule. 

Our fifth myth is that there is a national farm labor market and 
that farm labor shortages are not real. This is not true. In fact, 
farm labor markets are local and are dispersed throughout the 
United States. 

The fact that the H-2A program accounts for only less than 5 
percent of the hired farm labor workforce indicates that the immi- 
gration program is broken. It is time to replace the H-2A with a 
more flexible market-oriented program. Such a program must be 
attractive to current workers; farmers must be able to attest to 
their labor needs; farmers must be able to change their hired farm 
labor workforce on a timely basis; and there must be flexibility for 
workers to shift among farmers. 

A more healthy American diet will require increased production 
of fruits and vegetables. Farm labor policies involving a higher 
level of Government regulation would lead to fewer jobs and in- 
creased fruit and vegetable imports. 

[The prepared statement of Mr. Knutson appears as a submis- 
sion for the record.] 

Chairman SCHUMER. Thank you. Dr. Knutson. And now we will 
go to questions. We are going to limit it to 5 minutes per member. 

My question first, a simple yes-or-no answer if you can give it, 
to each of the panelists: Do you think our agricultural labor crisis 
in your region or State can be fixed without legalizing the current 
workforce? 

Mr. Nassif. Absolutely no. 

Chairman SCHUMER. No? Mr. Smith. 

Mr. Smith. No. 

Chairman SCHUMER. Dr. Knutson. 

Mr. Knutson. No. 

Chairman ScHUMER. Mr. Black. 

Mr. Black. Mr. Chairman, if legalizing means providing a work 
permit, that is the way I interpret that rule. We must have a via- 
ble guest worker program for agriculture. 

Chairman ScHUMER. That is one way of legalizing, absolutely. 
OK. Thank you. Let the record show all four did not believe it 
could happen without legalizing in some way or other the current 
workforce. 

Next question, this is for Mr. Black, Commissioner Black. I 
talked about two articles in my opening statement where the agri- 
culture commissioner of Alabama stated that the Alabama law 
would have an adverse impact on the farm economy. There were 
similar statements from Brian Tolar, your successor at the Georgia 
Ag Business, who estimated the monetary loss of unharvested 
crops due to the lack of immigrant workers to be in the range of 
$300 million, with an overall adverse impact on the State of Geor- 
gia approaching $1 billion. Do you basically agree with Mr. Tolar’s 
estimates? 
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Mr. Black. Well, the estimates were really premature, and. Sen- 
ator, there are some new studies. We are looking at some of those 
figures right now. Mr. Tolar’s group and about five others engaged 
in this study. The preliminary numbers that I saw this morning 
were somewhere in the neighborhood of about $150 million. So the 
economic losses were real. 

This year, I would say it was more of an impact of the fear of 
the law rather than the law itself because there were some dead- 
lines that were simply not 

Chairman SCHUMER. Right. So you would say they are very sig- 
nificant but not as high as the initial estimate. 

Mr. Black. Yes, sir, that is correct. That is what is being aired 
right now. 

Chairman SCHUMER. OK. Thank you. 

Next question, and this one is for Mr. Nassif. Can you please 
give us a short verdict specifically on whether Arizona’s new e- 
verify law has helped or hurt farmers to find American farm work- 
ers in Arizona? Some have suggested that mandatory e-verify will 
create 7 million jobs for American citizens. What do you think this 
legislation will do for the agricultural economy based on the experi- 
ence that is occurring in Arizona? 

Mr. Nassie. Certainly in Arizona it has not helped the agricul- 
tural industry. It has been very difficult to find workers in Arizona. 
We tried going to the Department of Labor and asking for a simple 
fix that would allow us to bring those who live on the other side 
of the border, because Yuma is on the border, across to be able to 
work in our fields. And we said they do not want to have housing. 
If they want housing, let us provide housing for those that want 
it. But if they do not want housing, do not make us spend hun- 
dreds of thousands of dollars for this housing. None of those work- 
ers use the housing. The Department said, “I am sorry. We do not 
think we have the authority to be able to change that.” Well, every 
time we get a new administration in, they find some way of chang- 
ing the regulations on H-2A. This would be a modest fix that 
would not hurt anybody. The worker would have the right to say 
yes or no outside of the hearing of the employer, but even small 
changes like that they are unwilling to do. 

Chairman SCHUMER. But you agree that this e-verify imposition 
in Arizona has hurt agriculture significantly. 

Mr. Nassif. It certainly has. 

Chairman SCHUMER. And the contrast with California, where 
there are still plenty of troubles, as my colleague has indicated, but 
it is considerably worse in Arizona right now? 

Mr. Nassif. Of course, in California we have no e-verify, and we 
still have shortages. 

Chairman SCHUMER. Right. A final question for Mr. Smith. Many 
of our farmers in the Northeast, they love farming. It has been in 
their family for generations. But the profits are razor thin, if exist- 
ent at all. How would raising labor costs, even by relatively small 
amounts, affect so many of our family farmers in the Northeast? 

Mr. Smith. It would have a major impact, a major negative im- 
pact. The truth of the matter is that on many of our farms, labor 
is a major portion of the cost; 20, 30 percent of their total produc- 
tion often for Northeast farms goes to labor. So you have a 10-, 
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15-, 20-percent increase, that puts them in many cases in a non- 
viable situation. They just simply do not have the profit levels to 
survive that kind of situation. 

Chairman SCHUMER. Thank you. My time is up. 

Senator Cornyn. 

Senator Cornyn. Mr. Black, can you explain what an employer 
is required to do by current law to determine whether someone can 
legally work at their workplace? 

Mr. Black. Well, I have had many farmers report to me. Sen- 
ator, over time that if they are presented with documentation that 
appears to be authentic, that is, completion of the 1-9 and that 
kind of documentation, that there comes a real challenge of the 
farmer’s inability to question the authenticity. 

Senator Cornyn. And I think, Mr. Nassif, you mentioned that 
you think about 70 percent — or I think maybe Mr. Smith, about 70 
percent are falsely documented? 

Mr. Smith. I said that, yes. 

Senator Cornyn. So just so we are correct, current Federal law 
requires an employer to do their best to try to confirm the legal eli- 
gibility of somebody to work, but under the current system, some- 
body can falsely claim a legal work status in the United States 
and, frankly, we do not expect employers to be the police or to do 
the Federal Government’s job. They accept those documents at face 
value and, unfortunately, in a majority of cases, they end up being 
false. 

So it strikes me that we might be able to find a sweet spot here 
for people who are concerned about finding a legal workforce and 
also address what I think ought to come first, and that is, the con- 
cerns from the American people that the Federal Government is 
simply not doing its job enforcing the law. In other words, I think 
what we might be able to do — and, frankly, I think that Congress- 
man Smith’s e-verify bill may have brought us to this place. The 
threat of accurate confirmation of the eligibility or ineligibility of 
a prospective worker has brought us to the place where maybe we 
might be able to address a bill something like Senator Feinstein 
and others have proposed to create a legal workforce and not a 
pathway to citizenship. I think that could well be progress. 

But I am intrigued, Mr. Black, by your testimony where you say 
the Federal Government does not necessarily need to administer a 
temporary worker program that would actually work, unlike the 
current H-2A program, but could create one and then delegate the 
actual implementation to the States through an MOU for the day- 
to-day responsibilities of administering the program. You talked 
about how that relationship currently exists in an area like envi- 
ronmental enforcement and food safety regulations. Could you put 
a little meat on the bone and tell me how you think that might 
work? 

Mr. Black. Yes, sir. I have looked to the successes of our agency 
when it comes to implementation of food safety laws, to implemen- 
tation of pesticide labeling laws, the wide range of issues that, and 
quite frankly, I am a pretty big proponent that there are many 
things the States can do perhaps more economically, and also clos- 
er to home. If the Federal Government could give us the rules to 
live by, could audit the systems, provide the standards, provide the 
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training, perhaps return Federal tax resources to help support the 
program like they do with other initiatives, I think the idea is wor- 
thy of consideration. 

Senator Cornyn. Well, I hope federalism is not dead and that we 
recognize that the States are completely competent to administer 
many of these programs, and it does not have to be done nation- 
ally, and there could also be some flexibility associated with re- 
gional differences. 

Mr. Black. Yes. 

Senator Cornyn. Dr. Knutson, let me ask you, when the unem- 
ployment rate is so high, why will unemployed non-farm workers 
not take certain farm jobs? In some States H-2A wages are 30 per- 
cent higher than the Federal minimum wage. That is almost $9.50 
an hour. Why is ag labor so different? 

Mr. Knutson. This is a very puzzling issue. It is true that agri- 
culture is a back-breaking job; it requires you get down on your 
hands and knees and so forth and so on. I happen to feel that Fed- 
eral policies regarding unemployment compensation may well be 
contributing to this issue. The more you extend the period, the less 
incentive there is for these people to take farm jobs. 

Now, that certainly is not the only explanation, but it is the only 
one I have not heard mentioned and talked about. Now, that is a 
highly political statement, I recognize that fact. But I think it is 
something that needs to be researched as to what kinds of dis- 
incentives are developed by our current Federal policies to get 
American citizens employed in agriculture. 

Senator Cornyn. Thank you, Mr. Chairman. Thank you. Dr. 
Knutson. 

Chairman ScHUMER. Senator Feinstein. 

Senator Feinstein. I drove down Highway 1 in the Castroville 
area, Mr. Chairman, and I would say the temperature was about 
95, 96 degrees, and I watched row crops being harvested. And I 
will tell you, I would not last 10 minutes out there doing that kind 
of work. It is extraordinary difficult, and it is not true that these 
are unskilled workers. They are skilled workers. You watch their 
hands. You watch them pick. You know how they pick. You watch 
them prune. And it is precise because there is knowledge there. So 
I have come to have a great respect for people who have the stam- 
ina and the ability to be able to do these jobs. 

Now, I have also come to the conclusion that Americans do not, 
and do not want to have the stamina and do not want to do those 
jobs. But people who do I think should. 

Now, I wanted to ask a question about e-verify. Senator Leahy 
and I wrote a letter to Ali Mayorkas, who is Director of the United 
States Citizenship and Immigration Services, and we asked him 
about the potential use of the program within the ag industry, and 
he wrote back to us, and he said, you know, the usual, that it is 
designed to provide simple, convenient employment verification, 
and lack of computer access in remote areas could be managed 
through the use of e-verify employer agents. There are companies 
that run e-verify queries on behalf of other employers for a fee 
since EEAs design and build their own software to interface with 
e-verify using an access method known as web services. The bottom 
line is he said this could be worked out. 
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But, on the other hand, if my bill were in law, you would have 
a counterfeit-proof blue card which would have biometric data in 
it, which seems to me to be equal to e-verify. Let me ask everybody 
what they would think of that. Mr. Black, and we will go right 
down the row. 

Mr. Black. Senator, I do not know about the comparison of the 
two, but as I stated in my testimony, absolutely a biometric card 
I believe is actually the direction we need to go. Now, how that fits 
into the actual logistics of e-verify I am not — I would not want 
to 

Senator Feinstein. Well, it would be an option. 

Mr. Black. Yes. 

Senator Feinstein. Tom. 

Mr. Nassif. We believe that is a very viable solution. Senator. 

Mr. Smith. Senator, it seems like that would work. It is just im- 
portant that the existing workforce be able to be included as part 
of the eligible workforce. 

Senator Feinstein. Right, right. 

Mr. Knutson. I agree with the concept. 

Senator Feinstein. OK. So that is one way of doing it that does 
not disadvantage the farmer that does not have computer knowl- 
edge. You know, I am not of the computer generation. I sort of 
managed to do without it, surprisingly, yes, and I find it chal- 
lenging to learn. 

[Laughter.] 

Senator Feinstein. In any event, going back to the bill, I think 
most of you know about the H-2A reforms in the bill, but one thing 
I want to ask you about, yes or no, is: Would you put a 5-year limit 
on it? Now, again, this has no amnesty and no pathway to citizen- 
ship. Would you put a 5-year limit on it or would you have no 
limit? Mr. Black. 

Mr. Black. Your 5-year notion, it is certainly something we 
would love to talk about. I think that is a good idea. It is a good 
place to start, yes, ma’am. 

Senator Feinstein. OK. Tom. 

Mr. Nassif. While we would prefer a permanent resolution of 
this issue, we would certainly support a pilot program of 5 years 
in order to find out how well it works or does not work, and then 
hopefully that would be a blueprint for future legislation. 

Mr. Smith. I understand the need for the 5-year limit or at least 
the viableness of the 5-year limit, but would prefer a permanent so- 
lution because that allows farmers to really make the investments 
that they need to do. If they are going to expand markets, going 
to grow agriculture in this country, you need a permanent solution 
over time. 

Senator Feinstein. Thank you. 

Mr. Knutson. What I really worry about is the impact on small- 
er farms. I think that smaller farms have a real difficult time com- 
ing to grips with the technology involved in communication with 
Government agencies at this point in time. And I am not saying 
they are computer illiterate necessarily, but it is a difficult process. 
So I worry that you are going to put a lot of small farms out of 
business. 
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Senator Feinstein. Well, my 5-year bill would not have e-verify. 
It would have a counterfeit-proof card. 

Mr. Knutson. Well, if you are talking about — I thought you said 
that you were putting in e-verify. 

Senator Feinstein. We are looking at putting it in, but the alter- 
native — I am trying 

Mr. Knutson. I agree with the alternative, but when it comes to 
e-verify, it seems to me that the impact on small farms — and by 
small farms I mean less than $250,000 in sales — would be very ad- 
verse. 

Senator Feinstein. Would you gentlemen agree to — do you op- 
pose e-verify for this purpose? 

Mr. Black. Do I oppose e-verify? 

Senator Feinstein. That is right. 

Mr. Black. E-verify is a real problem without the fix and a via- 
ble guest worker program, yes, ma’am. 

Senator Feinstein. Tom. 

Mr. Nassif. Our position has been and is that we do not oppose 
border security, employer sanctions, enforcement of the laws, e- 
verify, so long as we have a viable program for maintaining our 
present workforce and for bringing in new employees. 

Mr. Smith. E-verify without a worker program would just create 
devastation in agriculture, so you need a worker program. But keep 
in mind e-verify creates unfairness out there. The reality is that 
farmers have hired people, have looked for the documentation. 
They have gotten that documentation. And now we are going to go 
back, after those workers have been there 10 or 15 years, and say 
now you lose your workers? That is unfair. Those farmers have in- 
vested millions of dollars, have viable farms out there, using at 
that point in time what was appropriate. They provided the iden- 
tity information to the farm business. They accepted it. They have 
to accept it. And they were hired. And now those workers are expe- 
rienced workers that are needed on farms. 

So, you know, there is a lot of unfairness there. If we are going 
to do e-verify, we have to have a viable worker program. 

Senator Feinstein. Right. Mr. Knutson. 

Mr. Knutson. I agree with that statement. 

Senator Feinstein. Thank you, Mr. Chairman. 

Chairman SCHUMER. Thank you. I think the record shows that 
without significant changes, every one of the witnesses agrees that 
e-verify would not work. Just standing on its own, making it per- 
manent would not work for agriculture. OK. 

Senator Grassley had to leave, so without objection, I will ask 
that his statement be put into the record. 

[The prepared statement of Senator Grassley appears as a sub- 
mission for the record.] 

Chairman ScHUMER. Now we have Senator Blumenthal. 

Senator Blumenthal. Thank you. Senator Schumer. Thank you 
for holding this hearing, which I think addresses a very, very im- 
portant subject for the entire country, not just for your areas. 

Let me begin with Commissioner Black because you have a back- 
ground not only in this area of providing verification of workers 
and so forth, but also food safety. I wonder if you could tell us how 
these requirements in terms of e-verify and the H-2A requirements 
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impact safety, particularly at the local level, where you have imple- 
mented projects and requirements that are innovative and evi- 
dently successful. 

Mr. Black. Yes, Senator. I really believe it becomes a question — 
and Senator Feinstein did mention it earlier — as to whether we 
want the product produced here or abroad. I think we have Ameri- 
cans that want local production of food. I am seeing citizens of 
Georgia every day becoming more engaged in the fact that food pro- 
duction is as important a component of national security as any- 
thing else we do. They also recognize that we have had some chal- 
lenges with our energy production and where that is coming from, 
and they do not want that to happen with our food. 

Therefore, we are at a very important crossroads. We must have 
an agricultural guest worker program that works for all producers, 
for without that labor we will continue to see production drift else- 
where. And I do not think that is acceptable. 

Senator Blumenthal. And food coming from elsewhere may not 
be subject to the same scrutiny and oversight and 

Mr. Black. There are some challenges there, and we have even 
our own FDA challenges and border challenges of being able to in- 
spect where that is coming from. It is a free and open global mar- 
ket, but I think for our economy, for jobs locally, and for that 
wholesomeness of locally produced or at least nationally produced 
food, our citizens expect us to put together a program to allow that 
to happen. 

Senator Blumenthal. So it is not just an issue of price or cost. 
It is also the potential safety of food coming from abroad if it is not 
produced here, and also the ability to control what the standards 
are applied when there is sufficient oversight at the local level 
through these 

Mr. Black. Yes, sir, and I would maybe venture to say this 
also — there is a cost to doing this, but there is a cost to not doing 
it. One of the costs to not doing it is a price I do not think we can 
pay. 

Senator Blumenthal. And I gather all of you support the food 
safety goals and standards that come with production in this coun- 
try as opposed to importing from abroad. Is that correct? The 
record will note that I think they all — all the witnesses agree. 

Let me ask you, Mr. Smith, because you come from a part of the 
country that borders on Connecticut, are there any regional dif- 
ferences particular to the Northeast that make us different so far 
as this subject is concerned? 

Mr. Smith. Thank you. Senator. It is good to see you. And we do 
serve farmers in Connecticut, and we have a number of offices in 
the State of Connecticut. 

Senator Blumenthal. And you do great work, and we appreciate 
it. Thank you. 

Mr. Smith. Thank you. Yes, some States are certainly more vul- 
nerable to labor shortages than other States as an overall industry. 
Industries that have labor-intensive agriculture — fruits, vegetables, 
dairy, nursery/greenhouse — are going to be more vulnerable to po- 
tential changes in labor than in other States. In the Northeast, a 
very high level of those production, Connecticut is the third most 
vulnerable State in the Nation when it comes to labor shortage if 
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you look at it from the standpoint of the amount of labor cost as 
it relates to the total production in the State. 

Senator Blumenthal. And are there differences among the 
crops, the kinds of crops produced that make us particularly sus- 
ceptible? 

Mr. Smith. Absolutely. Again, greenhouse/nursery products — and 
Connecticut is very big in greenhouse/nursery, dairy, fruits and 
vegetables. We have got a number of great apple orchards and 
wineries in Connecticut, all vulnerable to not having adequate 
labor due to immigration enforcement efforts. 

Senator Blumenthal. Thank you. My time has expired, but this 
has been a very, very valuable panel, and I want to thank the 
Chairman again for having this hearing. 

Chairman SCHUMER. Thank you. Senator Blumenthal, and I 
thank the witnesses. Exactly right. 

Senator Sessions, do you have some questions? 

Senator Sessions. Thank you, Mr. Chairman. 

Gentlemen, the first thing I would suggest to you is that the first 
priority is what is in the national interest, what is in the interest 
of the United States, and the United States has a powerful interest 
in a lawful system of immigration. 

Second, I would suggest to you, you are not entitled to an unlim- 
ited amount of low-cost labor even if that is your desire. The world 
is filled with people who could get rich if they had a very high level 
of low-skilled or low-wage workers. So that is the problem we have 
got. 

The proposals that were made previously in the AgJOBS bill — 
and hopefully, if Senator Feinstein offers more, it will be better, 
but if it is not different, if it not going to pass. And that legislation 
had people coming for 3 years with their families, being able to ex- 
tend for another 3 years, I think another 3 years indefinitely. By 
then they have children. Somebody said, well, we no longer need 
you, you should go home, you create a social problem of real great 
worth. 

I believe a guest worker program can be crafted that would be 
passable and would serve the national interest. I cannot see it 
being anything other than staying less than 1 year and without 
families for agricultural workers. 

I do believe that farmers can find employees that work on their 
farms from American citizens. That is the advantage. What our 
Nation should seek to do is to create a situation that would reduce 
food stamps, which have tripled in the last 10 years, gone up 300 
percent. We have got other welfare programs and unemployment 
insurance and the highest unemployment we have had. So, obvi- 
ously, the national interest says let us use as many of the Amer- 
ican workers as we possibly can to fill these needs. 

Do you think that you could be supportive of a plan that allowed 
workers to come for less than a year, to work and to return to their 
country and not place roots and bring families with them? Maybe 
you can give me your opinion of that. Do you want to start, Mr. 
Black? 

Mr. Black. Yes, sir. Senator. I tell you, any steps we could take 
to having a viable guest worker program for agriculture in this Na- 
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tion, that is what I am for. We have had some experience with local 
workers 

Senator Sessions. It is a little more expensive to have to pay 
somebody’s entrance and back and forth for the farmer or the agri- 
business and so forth. They would like for the person to be able to 
stay, and that was what was promoted previously. So do you think 
you can live with this kind of system? 

Mr. Black. Well, currently under H-2A they do go back and 
forth, and there are provisions for that. I think there is a tremen- 
dous bureaucracy that needs to be revamped, and that is why I am 
for actually rebranding this program as opposed to just putting 
duct tape on it again. But, you know, I would love to have some 
more discussions at the proper time and be able to share some ex- 
periences about employing local folks. There is no doubt in my 
mind that is an aspiration that every producer I represent would 
love to attain, and I would love for us to get there. I think it is 
a generational issue, and it is not going to be solved in the coming 
months. 

Senator Sessions. I am going to push back a little bit. I think 
people are willing to work, but they are not willing to take a job 
for 3 months and then be cast aside with no health care, no bene- 
fits, and no job security. So therein that niche lies some justifica- 
tion for a limited, well-managed guest worker program, I think. 

Mr. Black. Yes, sir. 

Senator Sessions. And then to the extent we can, bring as many 
citizens into full-time agricultural employment I think is not an un- 
realistic goal. 

Mr. Nassif. 

Mr. Nassif. Yes, Senator, thank you very much. If we are talking 
about new workers coming in, first of all, our industry is no longer 
just seasonal. It is not just 3 months. Most of our farms run 12 
months of the year because the people who buy, the retail and food 
service companies, require an adequate, consistent quality and suf- 
ficient volume 12 months of the year. So 

Senator Sessions. Well, you could stagger the 

Mr. Nassif. So our farmers go from region to region so we have 
12 months of the year, and, of course, the more experience they 
have, the more valuable they are. So our preference would not be 
for less than 12 months. And, of course, we would want those new 
employees to be able to return so long as they obey the laws of the 
United States and the State in which they work. It is a wholly dif- 
ferent question if we are talking about an existing workforce, but 
I assume you are talking about just new employees and not the ex- 
isting workforce. 

Chairman ScHUMER. Thank you. Senator Sessions. 

Senator Franken will be next, and I think there is a great inter- 
est in this subject shown by the number of seven members have 
shown up, which is a lot for a hearing on a Tuesday morning. Sen- 
ator Franken. 

Senator Franken. This is a very, very important hearing, and 
that is why, Mr. Chairman. And I am sorry that I missed your tes- 
timony. I was in an important hearing in the Energy Committee, 
but this is very important to Minnesota. We have the seventh larg- 
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est number of farms in the country as a State, and we have some 
nurseries. 

In fact, Mr. Nassif, last month Joe Bailey, the head of the Min- 
nesota-based Bailey Nurseries testified before the House Education 
and Workforce Subcommittee. Now, Bailey’s is one of the largest 
wholesale nurseries in the country, and Joe voluntarily enrolled his 
company in e-verify, and on top of that he dramatically expanded 
his recruitment efforts. And even then Joe Bailey was short 100 
workers. 

Mr. Nassif, I am curious to know if this is a common experience, 
a farmer going out of his or her way to comply with the law and 
then finding that there is just no way to get enough workers. Is 
that common, in your view? 

Mr. Nassif. Yes, Senator, it is very common. Senator Feinstein 
has done some extensive studies on this in California to show that 
no matter what you do and how hard you recruit and the adver- 
tising you do and the efforts you make, you get very few people to 
respond, and those that respond either will not stay or stay maybe 
a day or two and then leave the fields. The United Farmer Workers 
Union, as you know, made a big effort — Take My Job — and look 
what happened. I think there was something like 10,000 inquiries 
and maybe a couple of people actually worked on a farm. 

There is not any question that we cannot find a legal workforce 
in the United States, and that is why we have programs that allow 
us to go abroad to do that. 

Senator Franken. I was interested in reading your testimony, 
and I read all your testimony last night. You actually have a sub- 
heading, “Steps toward a solution,” which caught my eye. 

Mr. Nassif. Yes. 

Senator Franken. And I was interested to read about your pro- 
posed solution. Can you tell us a little bit more about it? 

Mr. Nassif. Well, Senator Feinstein, as I understand it, is intro- 
ducing a new solution next week 

Senator Franken. And I am a cosponsor of that. 

Mr. Nassif [continuing]. Which may be very similar to what we 
are talking about. But basically we are talking about two separate 
programs: one for new employees and one for existing employees. 
And, obviously, it is extraordinarily important that we maintain 
our current workforce because of the experience they have had, the 
loyalty that they have shown, and their ability to produce more per 
acre in harvest than we could retraining new employees and bring- 
ing them in. 

So we want to make sure that we have a program that allows 
them to be here legally. We are not asking for any special treat- 
ment. We are saying let us have a market-based approach so that 
the new employees coming in versus those who are already here 
versus any legal workforce would all be subject to the same sorts 
of laws. And the way we pay for a program like that is we take, 
for example. Medicare, which they would not be eligible for if they 
are here illegally, and put that money into cities and counties and 
States that have had to pick up the tab for some of this health 
care, take unemployment insurance and put that into the program 
to help offset the cost of administering a program like that, and 
take the Social Security funds, which they are not eligible for and 
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which probably have collected hundreds of billions of dollars in So- 
cial Security that will never be paid to these farm workers, and put 
that in a fund for them so that when they do return after the end 
of their program to their country of origin, whatever that country 
might be, this would be a savings account for them, and allow us 
to bring the temporary workers in, the new workers in without 
families in the United States to be able to do that work, but be able 
to keep the legal workforce we have. 

We know that, although we have supported ag jobs for a decade, 
the pathway to citizenship, given the political realities, is not going 
to work. So we are suggesting now some program that does not 
necessarily need to a pathway to citizenship but allows them to be 
able to live here in peace and security for their jobs and well-being 
and still be able to benefit the best interests of the United States. 

Senator Franken. Well, I think whatever we do — and I know I 
am about to be out of time, so I will just — I think whatever we do 
is going to have to be in the context of comprehensive immigration 
reform. But in the meantime, thank you for your solution. 

I would not mind asking more questions a little later, but for 
now thank you, Mr. Chairman, for holding this very important 
hearing. 

Chairman SCHUMER. Thank you, and we will have a second 
panel, which Senator Franken has graciously agreed to preside 
over since I must be gone. But I want to thank the witnesses for 
excellent testimony that maybe, I think — I do not know if my col- 
leagues would agree — will help us move to a solution to this area 
which cries out for a solution. And I would say from the comments 
of some of my Republican colleagues and some of my Democratic 
colleagues, we may not be that far apart, and we have to come up 
with a solution. The future of agriculture, we have someone from 
the Southwest, someone from the Northeast, someone from the 
West, and someone from the South who all agree we need to do 
something, and simply the advent of e-verify without some solution 
for existing workers does not work. 

So thank you all very much, and we will go on to the second 
panel. I want to thank Senator Franken for chairing the hearing, 
and I want to apologize to the witnesses in the second panel that 
I have been called away and cannot stay. Thanks. 

Senator Franken. [Presiding.] We have three witnesses for our 
second panel, and I would like to introduce them. 

Mr. Rodriguez, who is taking his seat, is the second president of 
United Farm Workers of America. I think we know who the first 
one was. He became UFW president in May 1993 after the death 
of Cesar Chavez, the founder of the UFW. As president of the 
UFW, Mr. Rodriguez represents 30,000 farm workers in ten States 
and fights for workers to earn decent pay, health coverage, and 
protections against toxic poisons. 

Connie Horner is the president of Horner Farms in Homerville, 
Georgia. Horner Farms is a small, family owned organic farm. It 
currently grows blueberries, strawberries, and blackb^erries, and is 
planning to grow kiwi, grapes, bananas, and raspberries — ^you are 
shaking your head. Is that misinformation? 

Ms. Horner. Yes, that was from 2 years ago or so. We are now 
primarily blueberries and a nursery. 
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Senator Franken. OK. Sorry that we had some outdated infor- 
mation, but primarily blueberries, which is what you are going to 
be testifying on anyway. I read your testimony. 

Despite trying to follow the rules, Ms. Horner lost 70 percent of 
her blueberry crop this year even after listing “Help Wanted” no- 
tices at three branches of the Georgia Department of Labor. And 
that is accurate, right? 

Ms. Horner. That was last year. 

Senator Franken. Last year. 

Eric Ruark is the director of research at the Federation for 
American Immigration Reform. At FAIR he provides research and 
drafts for issue briefs, reports, and other publications. He is the au- 
thor of a report entitled, “Illegal Immigration and Agribusiness: 
The Effect on the Agriculture Industry of Converting to a Legal 
Workforce.” 

Why don’t we start our testimony with Mr. Rodriguez? 

STATEMENT OF ARTURO S. RODRIGUEZ, PRESIDENT, UNITED 
FARM WORKERS OF AMERICA, KEENE, CALIFORNIA 

Mr. Rodriguez. Thank you very much. Chairman Franken and 
other members of the Committee, Senator Dianne Feinstein, whom 
we have worked closely with throughout the years, for holding this 
hearing and for inviting me here today. 

At the peak of the harvest, more than a million men, women, and 
children were toiling in our Nation’s fields producing our fruits and 
vegetables and caring for our livestock. Yet most Americans have 
the luxury to operate in ignorance or denial about how the food we 
eat gets on our tables every day. 

Quite simply, agriculture in the United States is dependent on 
a hard-working, dedicated, tax-paying, immigrant workforce. We 
believe American agriculture employs about 1.1 million unauthor- 
ized workers on crop farms and in livestock, and those workers 
have families. There are over half a million children in the United 
States who have a parent who is an unauthorized farm worker; 70 
percent of these children are U.S. citizens. 

These are facts. It is time for Congress to look beyond the harsh 
rhetoric of the anti-immigrant lobby and their talk show bullies 
and recognize what everyone knows is true: America needs these 
workers. Everyone in this room is directly sustained by farm labor- 
ers every day. 

There is another indisputable fact: The life of a U.S. farm worker 
in 2011 is not an easy one. Most farm workers live in poverty, en- 
dure poor working conditions, and receive no Government assist- 
ance. The simple reason that the agriculture industry depends so 
heavily on immigrants is because undocumented workers take jobs 
many American workers will not do, for pay other American work- 
ers will not accept, and under conditions other American workers 
will not tolerate. 

It is not the farm workers’ fault that 15 States do not even pro- 
vide the basic protection of workers’ compensation for farm workers 
injured at work. 

It is not the farm workers’ fault that more than 70 years after 
Congress passed the National Labor Relations Act, farm workers 
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still do not have the right to join a union to improve their wages 
and working conditions, except in California. 

It is not the farm workers’ fault that year after year farm labor 
contractors violate the laws with impunity while the growers who 
employ the contractors avoid any responsibility for the workers 
who are abused on their farms. 

We know from a campaign we initiated that was alluded to ear- 
lier — “Take Our Jobs! ” — that it is simply not possible to replace the 
1 million professional farm workers who live and work here with- 
out legal status. This is why the enforcement-only strategy to deal 
with the complex issue of immigration puts agriculture on a colli- 
sion course. 

The sponsor of the e-verify bill in the House, Congressman 
Smith, basically admits that this is true. His answer is yet another 
guest worker program which would bring in another 500,000 work- 
ers at a wage rate far lower than the average wage paid to farm 
workers in this country today. While Americans are not going to re- 
place the unauthorized workers, it is all too easy to replace the 
hundreds of thousands of legal U.S. workers who currently work in 
agriculture with guest workers earning less. And that is exactly 
what will happen if the Smith bill or a similar proposal becomes 
law. For months, we have heard that the e-verify bill is a jobs bill 
for American workers, but for the poorest workers in America it 
will turn out to be just another jobs give-away. 

For over 10 years the UFW has sought a bipartisan solution to 
this dilemma, and we have worked very closely with Senator Fein- 
stein. 

Because our current labor force is comprised of professional farm 
workers with essential skills needed to sustain the viability of the 
agricultural industry, AgJOBS would give undocumented farm 
workers presently here the right to earn legal status by continuing 
to work in agriculture. We have had to make many hard com- 
promises to come up with a bill that is supported by both farm 
workers and agricultural employers, and we will remain open to 
new ideas, such as one suggested earlier by Senator Feinstein. 

We want to see a permanent solution for the current farm labor 
force that is here and their families. What we cannot accept is 
compounding the problem by adding yet another exploitative guest 
worker program that does not provide a path to legal status for 
workers already here. It is totally un-American to allow an indus- 
try to build near complete reliance on guests. 

In agriculture it is not possible to enforce your way to a legal 
workforce. That goal will only be realized by improving the ability 
of farm workers to earn a living wage and by offering experienced 
immigrant workers a permanent place in this industry. 

We hope that this hearing will lead Congress to see the urgency 
of this issue and the need for a compromise that is faithful to the 
workers here. A failure to do so would be both a human and eco- 
nomic tragedy for our Nation. 

Thank you very much. 

[The prepared statement of Mr. Rodriguez appears as a submis- 
sion for the record.] 

Senator Franken. Thank you, Mr. Rodriguez. 


VerDate Nov 24 2008 


09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00032 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



27 


Ms. Horner, I apologize for getting some of the information 
wrong in your introduction, but please proceed. 

STATEMENT OF CONNIE HORNER, PRESIDENT, HORNER 
FARMS, INC, HOMERVILLE, GEORGIA 

Ms. Horner. Thank you. Chairman Schumer, Ranking Member 
Cornyn, Senator Feinstein, and distinguished members of the Com- 
mittee, I need your help to continue to do the right thing. I need 
legal, experienced, seasonal workers to maintain my farm and har- 
vest food that helps feed Americans. I want to hire legal workers. 
But the process must be cost-effective and, most important, simple. 
In short, I need your help to make it easier to do the right thing. 

I manage a family owned organic farm. I am one of about 2,000 
United States blueberry farms. Our farm is small, but we share 
many challenges of large farms across Georgia and the Nation. 

In 2006, we hired 67 individuals over the course of the year. 
They were pleasant, productive, and efficient. We later received 
nearly 60 Social Security mismatch letters. Unknown to me, almost 
90 percent of my hires were most likely falsely documented work- 
ers. 

This is reality for many growers, but it was unacceptable to us. 
We researched options and found H-2A. In 2007 and 2008, we filed 
joint H-2A contracts with a larger farm. We believed H-2A partici- 
pation would supply legal, reliable, experienced workers. We were 
wrong. 

After suffering hail damage from a 2009 storm, we needed just 
five additional workers. Department of Labor employees assured us 
that they could fill over 500 farm jobs due to the large number of 
local unemployed Americans. I spent hours on the phone with three 
branches of the Department of Labor begging them for workers. In- 
terested Americans only wanted air-conditioned positions and re- 
fused to work outside. About 80 percent of our fruit rotted on the 
bushes. 

Our 2009 DOL experience forced us back to H-2A in 2010. The 
larger farm refused to participate in the program, so we entered 
into our own H-2A contract and brought back the seven best farm 
workers from 2008. We spent more than $12,000 in H-2A non-pay- 
roll-related costs. H-2A compliance documentation consumed 14 
reams of paper. That is 1,000 sheets of paper per needed worker. 

H-2A also requires us to hire local workers. In 2010, we sent out 
58 local hire letters. Only 13 people accepted the jobs and came to 
work. Of those, six worked 3 days or less, one lasted longer than 
2 weeks, and none — zero — finished the harvest season. By chance, 
we discovered many of our referred workers were parollees. I will 
not participate in a program that puts my family in unnecessary 
danger. 

I’d guess none of you would choose to be a new surgeon’s first 
patient. Why? Because we all want to deal with experienced, effi- 
cient service providers. Farmers are no different. Yet almost all of 
H-2A’s local worker referrals had no farm experience. As a result, 
production suffered and I was drowning in required paperwork in- 
stead of working in my fields. 

Our 2010 H-2A nightmare confirmed that the program is not the 
labor answer for American agriculture. I believe H-2A is a well- 
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meaning mess that has turned Government red tape into a crimson 
tide. I want to keep our farm operating, but I need skilled, experi- 
enced seasonal labor to make that work. 

So where do we go from here? American agriculture depends on 
skilled, dedicated foreign workers. Few Americans are interested in 
manual labor farm jobs. It is not about wages. It is about choices. 
Americans have job choices, and they choose not to pursue agricul- 
tural work. 

E-verify enforcement without labor solutions will cripple Amer- 
ican agriculture. For proof, just look at Georgia’s experience this 
year. E-verify should not be the first step in solving this crisis but, 
rather, the final step. 

In short, today’s H-2A would make Rube Goldberg proud. It 
takes a simple task and makes it extremly complicated. We need 
a new 21st century agricultural visa program that is simple to ad- 
minister and includes current experienced agricultural workers. 

How important is this issue? Imagine a food version of OPEC. 
That is our future if we fail to develop a practical solution to this 
labor crisis and we become dependent on foreign countries for our 
food. 

I appreciate this opportunity to speak to you today. I believe that 
we can work together and solve this crisis. Then you can get back 
to other pressing issues, and I can get back to farming. 

Thank you. 

[The prepared statement of Ms. Horner appears as a submission 
for the record.] 

Senator Franken. Thank you, Ms. Horner. 

Mr. Ruark. 

STATEMENT OF ERIC A. RUARK, DIRECTOR OF RESEARCH, 

FEDERATION FOR AMERICAN IMMIGRATION REFORM, 

WASHINGTON, DC 

Mr. Ruark. Senator Franken, Ranking Member Cornyn, mem- 
bers of this Committee, thank you all very much for the oppor- 
tunity to testify here today. I am Eric Ruark, director of research 
for the Federation for American Immigration Reform, known as 
FAIR. FAIR is a national, nonprofit public interest organization 
representing more than 200,000 members and activists nationwide. 
We have been working for more than 30 years to promote policies 
that will end illegal immigration, restore moderate legal immigra- 
tion, and to reform our immigration laws to bring them into accord 
with the national interest. I am here today to testify about the em- 
ployment of illegal workers in the agriculture industry. 

The H-2A visa program was created under the Immigration Re- 
form and Control Act of 1986 specifically to allow the agriculture 
industry to transition to a legal workforce. Since then, large com- 
mercial farming operations actually have increased their reliance 
on illegal labor. The H-2A program has not been successful be- 
cause the Federal Government has failed to secure the border and 
to enforce immigration law in the interior. Large commercial farm- 
ing operations have taken advantage of this laxity, choosing to em- 
ploy low- wage illegal workers in large numbers, over a million by 
last count if workers on livestock farms are included. 
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Representatives lobbying on behalf of commercial farming inter- 
ests oppose efforts that would result in a conversion to a legal agri- 
cultural workforce. They claim that converting to a legal workforce 
is cost prohibitive both for farmers and for consumers, and some 
have said explicitly that without illegal workers, crops would rot in 
the fields. 

No one would dispute that farm work is tough and that picking 
crops is not a job that many Americans would choose to do. But 
that does not mean there are not Americans who are willing to 
work as farm laborers and that fair wages and adequate working 
conditions would not attract more American farm workers. 

In the first quarter of 2011, there were over 28 million working- 
age American citizens with a high school diploma or less who were 
not in the workforce. It is simply not credible to argue that none 
of these Americans would be willing to do farm work when today 
up to 30 percent of hired farm laborers are American citizens. 

What I have found from examining data from the Department of 
Labor and the Department of Agriculture is that large commercial 
farms are the major employers of illegal workers and can afford to 
pay wages up to 30 percent higher than they currently pay and 
still remain profitable, even if the increases are not passed on to 
the consumers in higher retail food prices. 

Large commercial farming operations are a vital component of 
the Nation’s food supply chain. When considering immigration and 
labor policy, the Federal Government must consider the interests 
of the agriculture industry, but that does not mean that the inter- 
ests of the agriculture industry should trump the interests of the 
American public. Nor should they be allowed to continue to enjoy 
profits while depending on a low-wage, mostly illegal workforce. 

Now, I want to underline this point. There are those who are 
profiting from hiring illegal farm workers while the economic and 
social costs of illegal immigration are passed on to the American 
people. 

Yes, if illegal workers were replaced with legal workers, profit 
margins would be reduced, and it is likely that food prices would 
increase. But these increases in consumer prices would be very 
small, which has been demonstrated by other researchers. And I 
believe that Americans would be willing to add a few dollars to 
their weekly grocery bill if they knew that this was the result of 
farm workers being paid a living wage. 

To argue that our food supply is dependent upon the use of ille- 
gal workers should raise some very fundamental questions, particu- 
larly the ways in which the men and women who pick our crops 
are treated by their employers. There is an essentially moral ques- 
tion that underlies this discussion that we cannot dismiss simply 
by talking about price points or global competitiveness. 

If we as Americans want to have an honest food system that has 
integrity and one in which farm workers earn an honest wage for 
their labor and are not subjected to adverse working conditions, we 
must recognize the effect that a constant flow of illegal aliens is 
having on farm workers in this country. 

To maintain, as some industry representatives have, that de- 
pressed wages for hired farm workers are not the result of the use 
of illegal workers and that the failure of these jobs to provide a liv- 
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ing wage is not the No. 1 reason why Americans are discouraged 
from taking these johs flies in the face of all logic and in the face 
of all evidence. 

It is also misleading to declare that the H-2A program is a fail- 
ure when it has heen vastly underutilized hy employers who have 
chosen to hire illegal workers. It may not he that Americans would 
take all available jobs vacated by illegal workers, but working to 
achieve a legal agricultural workforce will result in better wages 
paid to farm laborers and better working conditions on farms, and 
this will attract more Americans to these jobs. 

Thank you very much. 

[The prepared statement of Mr. Ruark appears as a submission 
for the record.] 

Senator Franken. Thank you. 

I just want to take my prerogative as Chairman to question last. 
First we will turn to Senator Feinstein, who, again, has spent a 
tremendous amount of time and thought and effort in this field. 
Senator? 

Senator Feinstein. Thank you very much, Mr. Chairman. I real- 
ly appreciate that. 

Mrs. Horner, I think you have told it the way it really is. We 
have compiled this booklet of stories, and they are all like yours. 

Mr. Ruark, come to California, come to the Central Valley, come 
at harvest season and really see what it is like, because I think you 
are in some kind of a dream world. 

Arturo, let me ask you some questions. We have worked now for 
10 years to try to find something that would work, that the growers 
will accept, that you on behalf of the workers will accept, and I 
thought we had it. And as I said earlier, I see no way where a bill 
that has citizenship is going to fly in this Congress, certainly not 
in the Senate — we cannot get 60 votes — and not in the House of 
Representatives. 

I think this hearing has been very helpful with respect to e- 
verify. But assuming we took the basic structure of the AgJOBS 
bill, the emergency AgJOBS bill, and maybe toughened a couple of 
numbers in the eligibility requirement part and the length people 
would have to work on a farm, and had the counterfeit-proof ID, 
which we have in the bill, would you support it? 

Mr. Rodriguez. We would obviously want to discuss it and see 
what the legislation actually says in detail, but. Senator, I think 
we would be concerned, first, about ensuring that there is a perma- 
nent solution for the workers that are here right now and their 
families, and that there is legal status given to those workers so 
that they do not have to fear ICE or the immigration raids that are 
currently going on right now in California and every other State in 
this country; and, second, that the guest worker proposal that is in 
AgJOBS remain the guest worker proposal that is part of this; that 
we do not move toward the guest worker proposal that is being pro- 
posed right now in the House of Representives because we feel that 
would undermine everything that we have worked so hard for 
these past years. Really, to us, the the House guest worker is un- 
American and really won’t protect Americans here in the United 
States. 


VerDate Nov 24 2008 09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00036 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



31 


Senator Feinstein. Right. Well, we would leave the guest worker 
proposal except change the date to 2010 for the 3-year period, 
which was negotiated. So the guest worker proposal that was nego- 
tiated would remain. 

With respect to families, there would be the blue card, and the 
blue card would enable somebody to stay in the country for the 
length of the bill. And that would be 5 years as planned. 

Now, what is the reason for this? We all hope that there can be 
an overall immigration reform bill. We all know the system is bro- 
ken. There just are not 60 votes for it in the Senate, and I doubt 
very much that there are the votes for it in the House. And that 
is for the rest of this session. 

My thinking always has been get people working in the industry, 
get farmers able to count on a workforce, get people out of the 
shadows, at least with respect to agriculture, and begin to rebuild 
this agriculture industry, be able to provide Mrs. Horner with the 
workers she needs every year with some stability. And I think that 
is the best we can do right now. 

I am going to try. I am going to put it in. I am going to try. And 
if we go down, we go down. But at least we are going to try, be- 
cause what I am afraid is that a lot of this land is going to get sold 
off because farmers are getting fed up that they cannot find work- 
ers to work their farms. And then once that happens, we lose our 
industry. Certainly in California that is the case. 

You can say anything you want. 

Mr. Rodriguez. No, Senator, I mean, obviously, we have worked 
with you for the last 10 years. We are very thankful for the dedica- 
tion and the commitment you have made to this particular issue. 
Certainly no other Senator in the Nation has worked on this as 
hard as you have, and we will continue to try to work with you to 
find solutions because we truly believe that there needs to be a per- 
manent solution to the current workforce that is here right now 
today with their families. And we also believe that any guest work- 
ers that are brought into this country need to be done so with labor 
protections to ensure that they are not going to displace American 
workers. 

Senator Feinstein. Thank you. 

Thank you, Mr. Chairman. 

Senator Franken. Thank you. Senator Feinstein, and, again, 
thank you for your leadership on this issue. 

Now to the Ranking Member. 

Senator Cornyn. Mr. Rodriguez, I see from your background you 
are actually from San Antonio, although you live in California. 

Mr. Rodriguez. That is right, sir. 

Senator Cornyn. I have got my boots on, too, to prove it. 

Senator Cornyn. Well, I do, too. 

Mr. Rodriguez. Good. 

[Laughter.] 

Senator Cornyn. I wanted to press you a little bit on what you 
said about guest worker programs because, of course, we have a 
legal guest worker program Imown as H-2A, but obviously it does 
not work and it needs to be fixed. At least that is my view. 
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You have used some pretty tough language about guest worker 
programs. I think you used the word “un-American.” Would that 
also include your feelings about the current H-2A? 

Mr. Rodriguez. No. But Senator, I think you are aware that in 
AgJOBS we have discussed with Senator Feinstein and many oth- 
ers that there are acceptable adaptations, adjustments to the H- 
2A guest worker program to make it more feasible, to make it 
workable for the agricultural industry as well as for workers, and 
as well as for protecting American jobs. We will continue to be in 
support of that — as long as other conditions are met. 

Senator Cornyn. I recognize that people of good faith are trying 
to figure out a very complex puzzle and trying to figure a way to 
come up with solutions. But it has been my experience — and we 
have some Texans here today, other Texans. Do you still call your- 
self a Texan, by the way? 

Mr. Rodriguez. I sure do. 

Senator Cornyn. OK, good. Good. — who have advocated for room 
to allow people who do not necessarily want to come to the United 
States and become citizens to come and work legally here and then 
return home with the savings and perhaps the skills they have ac- 
quired working in the United States. 

As a concept, do you oppose that? 

Mr. Rodriguez. Well, that is currently what the H-2A program 
does do, and it does allow for workers to come here and work for 
a temporary period of time based on the need and then to return 
home, and not bring their families here. And we are not necessarily 
totally in support of that because we would like to see people that 
come here to work in this country have a stake here. We believe 
that is important. When you take ownership, you take a lot more 
pride in the work that you are doing. And certainly the current 
labor force that is here today has a lot of pride, they have a lot of 
roots. They have been here, some for generations now, and that is 
what we are most concerned about, to ensure that those workers 
are protected. 

Senator Cornyn. I understand, and I believe that one of the 
most important things we can for all of the population, immigrant 
population, native-born population, is to make sure we have a legal 
framework that protects them and protects the country. And I 
think that is where we are trying to get. 

Mr. Ruark, the data shows that 20 to 40 percent of the farms in 
each farm type classification are in less than a favorable financial 
position. That is from 2007 data. Would you agree that these are 
the farms that would be the most vulnerable to labor cost in- 
creases? 

Mr. Ruark. I would not agree with that. I think the farms that 
are in the most favorable condition are the ones who are utilizing 
illegal workers the most, and so the farms that we see, the smaller 
operating farms, the farms with smaller profit margins, usually do 
not hire seasonal workers or do not hire them on a large scale. So 
I think they would be less affected by that. 

Senator Cornyn. Since according to different testimony more 
than 50 percent, some have said as high as 50 percent of the people 
working in agriculture now in America do not have legal authoriza- 
tion to do so, what is the effect on wages for American citizens 
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when people rely on that population for jobs in the ag sector? Does 
it depress American wages? 

Mr. Ruark. Absolutely. I do not know how someone can argue 
that an employer having access, abundant access, to people who 
are willing to work for low wages is not going to depress wages for 
everyone. We do not only see it in the agriculture sector, but I 
think it is most pronounced, and the wages in the agriculture sec- 
tor are lower than in other low-skill occupations. And the unem- 
ployment rate, if I may add, is also higher for agricultural workers. 

Senator Cornyn. I just have to ask this question, too, because 
those of us who live along the U.S. -Mexico border know that the 
costs associated with our current system fall most directly on local 
citizens in terms of education, health care, and law enforcement 
costs for our current system. And yet the Federal Government does 
not live up to its responsibility either to secure the border or pro- 
vide a legal immigration process that would satisfy our economic 
needs. And yet the costs follow local taxpayers the most. Is that 
your experience? 

Mr. Ruark. Yes, Senator. The way that my organization, FAIR, 
looks at it is that the Government really is helping to subsidize 
low-wage labor and that the employers who utilize it are profiting 
from that, but the costs are borne at the State and local level. So 
it is taxpayers really who are supplementing this by the additional 
costs of illegal immigration. 

Senator Cornyn. And I bet that you and Mr. Rodriguez could 
agree on one thing, and that is, people who operate outside the 
ambit of the law are vulnerable to exploitation of a variety of 
kinds. Would you agree with that, Mr. Rodriguez? 

Mr. Rodriguez. Yes. 

Mr. Ruark. I would say without a doubt, absolutely. 

Senator Cornyn. Thank you. 

Thank you, Mr. Chairman. 

Senator Franken. Thank you. Senator Cornyn. 

Senator Blumenthal. 

Senator Blumenthal. Thank you. Senator Franken. 

Let me begin by asking you — first of all, thank you for being here 
today. I will begin by asking you the question you may have heard 
Senator Schumer ask of the last panel. I would like to ask it of you, 
and I think the responses may be somewhat different. But do you 
agree that the solution to the problems we have been addressing 
here really require legalizing the current status of workers who are 
now on our farms working to harvest our crops? 

Mr. Rodriguez. Yes, and their families. 

Senator Blumenthal. And their families. 

Ms. Horner. 

Ms. Horner. Absolutely. 

Mr. Ruark. No. 

Senator Blumenthal. I suspected your answer might be dif- 
ferent, and so my question to you is — you have heard here today 
most recently, most immediately from people who are actually in 
the trenches, so to speak. Ms. Horner operates a 50-acre farm, and 
you have heard her describe her difficulties, and you have heard 
members of the other panel. So why do you disagree? 
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Mr. Ruark. Well, I want to commend Mrs. Horner for her com- 
mitment to a legal workforce. That is something that not all em- 
ployers are committed to. And I think she raises some valid ques- 
tions about the H-2A program and how it can he improved. 

Senator Blumenthal. But it is not only she who has raised 
them, so 

Mr. Ruark. No, absolutely. She is testifying today. 

Senator Blumenthal. The previous panel, who are very well 
versed and experienced in the real, practical, everyday reality of 
what Ms. Horner describes as “a well-meaning mess.” 

Mr. Ruark. So your question is why does FAIR oppose legaliza- 
tion, Senator? 

Senator Blumenthal. Correct. 

Mr. Ruark. OK. We oppose amnesty for a number of reasons. I 
think the most 

Senator Blumenthal. Not necessarily amnesty, but 

Mr. Ruark. Legalization. 

Senator Blumenthal [continuing]. Some legalized status, and 
Mr. Black said some permit program, which would conceivably in- 
volve screening and other kinds of criteria applied. 

Mr. Ruark. I think what we have seen in the past when legaliza- 
tion programs have been implemented, that helps to facilitate the 
movement of workers out of the agriculture industry, actually. We 
saw it in 1986. Following 1986, there was a steadily increasing 
number of illegal workers who came in to replace the steady num- 
ber of legalized workers who were moving out into other occupa- 
tions, construction, service industry, you know, all those other jobs 
that supposedly Americans are not supposed to be working. And so 
I think that is a real problem, but I think the biggest problem is 
whether we reform H-2A or we institute a new guest worker pro- 
gram. If we do not enforce those measures, the same problems are 
going to arise, and there is not a lot of confidence among the gen- 
eral American public that whatever is put into place is going to — 
the requirements are going to be upheld by 

Senator Blumenthal. And I think as a former prosecutor, en- 
forcement is the key to any law. 

Mr. Ruark. Right. 

Senator Blumenthal. Without it, the law is meaningless. But 
also the law has to be enforceable. 

Mr. Ruark. Correct. 

Senator Blumenthal. It has to be practical and real in terms of 
what it requires so that people really can comply voluntarily, be- 
cause most laws depend on voluntary compliance for the most part 
and on the deterrence that comes with strong enforcement. Would 
you agree? 

Mr. Ruark. Absolutely. Strong deterrence, strong enforcement is 
something we support wholeheartedly. 

Senator Blumenthal. So some reform of the law, not just strong- 
er enforcement, is required here, is it not? 

Mr. Ruark. I would agree with that, but I would not say legaliza- 
tion can be part of it. FAIR is never going to support that. I do not 
think the American people will ever support that until they have 
the confidence that the integrity has been replaced within the sys- 
tem. And over the past 25, 30 years, I think it has been dem- 
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onstrated that the system is not working. And the disagreement I 
think we see here is why. Is it because it is unfeasible, or is it be- 
cause there has been an outlet for employers to hire people illegally 
which affects the whole industry in a negative way, and also dis- 
courages Americans from seeking employment as farm workers? 

Senator Blumenthal. Do you disagree with the witnesses who 
testified here that they have difficulty — in fact, they find it impos- 
sible sometimes to fill those jobs with people who are here legally? 
Certainly you have heard Ms. Horner describe her very, very im- 
pressive efforts to do the right thing. 

Mr. Ruark. I would not disagree with those statements, but I 
would say our disagreement comes in why that is, why the dif- 
ficulty is — why they are having so much difficulty attracting work- 
ers. I think in some areas, in some sectors, there may be a short- 
term shortage of workers, but I do not think overall that we lack 
a labor supply who would and could do these jobs if we incentivized 
them. 

Senator Blumenthal. And the — and I know I am at the end of 
my time, Mr. Chairman. 

Senator Franken. Please take your time. 

Senator Blumenthal. But the key word here is “incentivize.” I 
would like to invite you to give us your views on what kinds of in- 
centives would be necessary. Obviously the current ones are not 
sufficient. 

Mr. Ruark. Well, I think for workers it is tightening the labor 
market, which would raise wages and conditions. And I think both 
of those things have been depressed by the access of employers to 
illegal workers. But I think the way to incentivize employers is to 
say, “We are going to hold you accountable, and we are going to 
make sure that if you violate the law knowingly, you will be pros- 
ecuted,” that criminal charges will be brought against employers 
who knowingly hire people illegally. That threat is implicit, but I 
do not think that, especially in the agriculture sector, there is a 
great fear that they are going to be held accountable for breaking 
the law. 

Senator Blumenthal. Well, I want to thank you for your testi- 
mony. I would just close with the observation that for the employ- 
ers who are self-enforcing, so to speak — and Ms. Horner is one of 
them, and others who were here today — the prospect of following 
the law leaves them right now in really an untenable situation be- 
cause they have had that difficulty of really enlisting a sufficient 
legal workforce. 

So I think the reform of the law is not just about enforcement. 
It has to be about changing fundamentally the way that we provide 
rights and the labor force for these employers, and I would invite 
you to think more about what kinds of reforms will lead to better 
enforcement but also to the availability of a more abundant and 
available labor force. Thank you. 

Thank you, Mr. Chairman. 

Senator Franken. Thank you. Senator, and thanks to all the wit- 
nesses. This has been a very good panel. 

I think there is agreement here that this system is broken. I 
think there is disagreement over what to do. Mr. Ruark talked 
about there being a short-term shortage of farm workers if we sort 
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of adopted his solution, speaking of which, Ms. Horner, when you 
have blueberries that are ready to be picked — I am talking short 
term here — how many days do you have to pick them? 

Ms. Horner. For good quality, 7. 

Senator Franken. So it is a 7-day window? 

Ms. Horner. Yes. We pick each field an average of every 7 days 
to make sure that the fruit goes high quality, fresh market. After 
that, the quality deteriorates, and we usually have to go into the 
process market, if you can get it in. High bush is typically all fresh, 
and then the later varieties are usually processed. 

Senator Franken. OK. 

Ms. Horner. So if your labor is 10 days late, you are going to 
have a mess for the entire 11 weeks of your blueberry season. 

Senator Franken. And, obviously, with the H-2A program, the 
experience has been — and, Mr. Rodriguez, you can speak to this be- 
cause you have experience observing this — that there are often 
delays in getting workers. And you were unable to get enough 
workers as it was, but even when there are workers, just 
standardly there are delays, right? 

Ms. Horner. The H-2A experience I had with bringing labor was 
successful. Our labor did get there in time. We actually brought 
them — we made sure we had a window of 7 to 10 days to get them 
in. I did not have a problem actually bringing H-2A workers. It 
was everything that went on after that where my problems came 
in. 

Senator Franken. That is that they did not 

Ms. Horner. They were inexperienced, which is a huge produc- 
tion problem. And I have got information in front of me where the 
best H-2A workers averaged about $11 an hour where a migrant 
worker averages about $16 an hour. And then your Americans, the 
legal referrals, they average less than $3.75 an hour in earned 
wages. So there is just a huge difference in trying to work with mi- 
grant versus H-2A versus legal Americans who are inexperienced. 
These workers are skilled. It is amazing to watch them pick blue- 
berries. They are like little machines. It is amazing. 

Senator Franken. And in certain crops, am I right, Mr. Rodri- 
guez, you can do damage to the future bearing potential if you pick 
improperly? 

Mr. Rodriguez. There is no doubt. I mean, if you do not know 
how to prune a vine, for example, in table grapes or orchards or 
any of those berry crops that require pruning, you can not only af- 
fect next year’s crop but affect the crop many years into the future 
and do serious damage to the vine or to the trees. 

The same thing with row crops. If you do not know how to pick 
them right, you are stepping all over the place, you are smashing 
other crops, you are killing the strawberries, mutilating the straw- 
berries, and the same thing with the berries. You have to be expe- 
rienced; otherwise, you will squeeze them or you will not pick them 
right, and you will not grab the stem right. Yes, it does require a 
skilled professional workforce. 

Senator Franken. And I want to ask you about — you discussed 
in your testimony — oh, by the way, I just want to put this in the 
record. I am sure it is, but the National Council of Agricultural 
Employers recently issued a report finding that 72 percent of grow- 
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ers participating in the H-2A program reported that their guest 
workers arrived after the date they were needed, on average 22 
days late. 

Ms. Horner. Which is why we made sure we moved our date 

Senator Franken. You did everything incredibly right. 

Ms. Horner. I did everything. Yes, I did. 

Senator Franken. You just anticipated everything. You worked 
as hard as you could. You were doing the paperwork. 

Ms. Horner. I was drowning in 

Senator Franken. Would you like to work in the Senate? 

[Laughter.] 

Senator Franken. Because — anyway 

Senator Blumenthal. You have the right to remain silent. 

[Laughter.] 

Ms. Horner. Thank you, sir. 

Senator Franken. Mr. Rodriguez, you discussed the United 
Farm Workers “Take Our Jobs” program, which is a campaign 
where you literally invited people across the Nation to take your 
jobs. Ten thousand people inquired about those jobs, but you said 
only seven eventually accepted a job in agriculture. What were the 
main reasons that the people did not take those jobs? 

Mr. Rodriguez. It was actually 11, Senator. 

Senator Franken. I am sorry, 11. 

Mr. Rodriguez. Yes, it was a misprint on our part. 

Senator Franken. Well, in that case, that sounds like a success. 

Mr. Rodriguez. There were a number of different reasons. Some 
were mentioned here earlier by Ms. Horner: some people were won- 
dering if there was going to be air-conditioning provided. 

Senator Franken. Does air-conditioning fields cost a lot to the 
growers? 

[Laughter.] 

Mr. Rodriguez. Unfortunately, yes. They were asking about 
whether transportation would be provided. Potential workers would 
ask if somebody could come and pick them up at their homes and 
take them to their jobs and return them? They asked how many 
hours do I have to work? What are the breaks like? Very unfa- 
miliar — with what it takes to work in the fields, the types of skills 
it requires, the types of stamina and endurance that someone has 
to have to be able to do that work. 

Senator Franken. I will end my questioning now, but I am really 
curious about those 11 people. 

Mr. Rodriguez. You know, to be honest with you, we do not 
know a whole lot about them. We know they were there, they were 
working, and they were doing their job. But we did not get back 
information as to how long they actually stayed with it after they 
started and that type of thing. 

Senator Franken. Well, then, I guess we will just wrap up. I 
want to thank you all for your testimony. I think that, again, we 
would all agree that we have a broken system and that there are 
different viewpoints on what to do with the short-term problems 
and with the long-term problems. But this concludes our hearing. 
I would like to again thank Commissioner Black, President Nassif, 
President Rodriguez, Mr. Smith, Dr. Knutson, Ms. Horner, and Mr. 
Ruark for testifying at today’s hearing. 
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The record will remain open until Tuesday, October 11, 2011, for 
further testimony and questions. I would like to thank the fol- 
lowing individuals and groups for submitting testimony for the 
record: the National Council of Agricultural Employers, the Na- 
tional Milk Producers Federation, Upstate Niagara Cooperative, 
Maple Lawn Farms, St. Alban’s Cooperative Creamery, Idaho 
Dairymen’s Association, Foremost Farms USA. I ask unanimous 
consent that these statements be inserted in the record of this 
hearing. Without objection, so ordered. 

[The statements appear as a submission for the record.] 

Senator Franken. This hearing is now adjourned. 

[Whereupon, at 12:15 p.m., the Subcommittee was adjourned.] 
[Questions and answers and submissions for the record.] 
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QUESTIONS. AND ANSWERS 

Senator Charles E. Grasslcy 
Questions for the Record 
Garj' Black 


1 , There has boon much discussion about moving the H-2A program from a certification 
process to an attestation process. 

a. What arc the problems you face or see with the certification process? 
Commissioner Black: First and foremost, I think H-2A. needs more than 
reformation. The United States needs a guest worker program that works for all 
aspects of the agricultural industry. My constituents prefer to work with the 
Department of Labor as little as possible, so in that regard, an attestation process 
would be better. As with most policy changes, the details will make or break a 
change, but 1 support reducing bureaucratic red tape and making finding a 
workforce for farmers easier. 

b. Do you support or oppose an attestation process whereby employers who bring in 
foreign workers would have to “attest” that they’ve tried to find or hire an 
American first? Please explain. 

Commissioner Black: Producers would welcome a dependable workforce of 
Americans; however, it w not a reality at this time. By simply documenting the 
attempt would be the preference, but I would also like to see some protection for 
producers against frivolous lawsuits in this regard. 

2. There has been a great deal of support to make E-Verify a staple in every workplace. 1 
have been a champion of the system since it was created in 1996. There arc many 
employers in the agricultural sector that use it. It is my hope E-Verify will be made 
mandatory for all employers, virtually replacing the paper 1-9 process. My question is 
about functionality. The system is web-based. It’s free. It’s easy to use. What 
recommendations do you have for Congress to make sure E-Verify works even better for 
all sectors of the economy and for all businesses, regardless of size? 
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Commissioner Black: Historically, Georgia producers enter into an agreement with 
individuals and/or crew leaders to provide labor prior to harvest. Employees present at 
employment an 1~9 or other documents that appear to he authentic. We know the illegal 
document industry is vibrant, but employers have been forbidden to question the 
authenticity of documents. E-Verify changes these ground rules considerably. Now all 
or some of his workforce is flagged in the system. This, in itself creates a conundrum 
with an E- Verify mandate without creating a guest worker program. Once a guest 
worker program exists and guest workers are recognized by the E~ Verify system, an E- 
Verify mandate would work. 

3. Senator Feinstein mentioned a proposal that would allow undocumented workers in the 
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as 
he or she continued to work in agriculture. Senator Feinstein also proposed putting 
biometric markers on the “blue card”. 

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein? 
Commissioner Black: I look forward to hearing more about her entire proposal. 
From what I understand the "blue card" idea creates a mechanism for those 
currently here to he recognized as a guest worker in the agricultural industry, hut 
the "blue card" holder would not he granted citizenship. I support this idea if the 
worker only works in agriculture. Further, in order to establish taxpayer 
confidence in such a program, ive must consider an annual renewal of the card 
.supported by a work aulhoriiation permit fee, perhaps in the realm of $500.00. 

My proposal for penalty based work authorization is highlighted in an.swers to' 
question five. Supposedly, biometric cards arc fool-proof with regards to 
counterfeiting. Requiring an annual renewal might provide an attractive "belt and 
suspenders" level of protection on the cards. The annual fee should he dedicated 
to administering the data at the federal level and then allow the slates to contract 
to implement the program at the local level through existing agencies, i.e. State 
Departments of Agriculture. 

b. If biometric “blue cards” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader that 
presumably be required of employers? 

Commissioner Black: I do not have a preference, hut someone must pay, and pay 
annually to underwrite the administration of the program. I think this cost could 


2 


VerDate Nov 24 2008 


09:1 0 Jan 1 2, 201 2 Jkt 071 756 PO 00000 Frm 00046 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\71756.TXT SJUD1 


PsN: CMORC 



41 


he shared between the potential “blue card" holder and the employer. I envision 
a guest worker program where the prospective employer registers with USD A 
or the Georgia Department of Agriculture (GDA), receives a “blue card. ” The 
cardholder then pays a cost and agrees to work in the agricultural industiy. 
Simultaneously, the farmer could apply to USD A or GDA requesting 
farmworkers. 


4. Many proponents argue that amnesty for those illegally here is the only viable solution to 
our immigration and workforce shortage problems. They claim that foreign workers arc 
doing jobs that Americans just won’t do. On the other hand, some would argue that if 
you legalize the undocumented workers here now, human nature will encourage those 
workers to get out of agriculture and do a Job that is safer, cleaner, and easier. If 
Congress were to legalize those working currently in agricuiturc, how w'ould we deal 
with the future labor problems if such workers moved up the economic chain and aw'ay 
from agricultural work? 

Commissioner Black: / think this is best learned from the 1 986 decision to grant amnesty 
to all those in the United Stales. Currently, we have labor Issues in the agricultural 
sector because no one wants to do the.se jobs. Therefore, t find it to he necessary to allow 
for workers that only work in the agricultural sector and are not citizens. 

5. In your testimony you stated that a penalty based work permit, with substantial monetary 
fines, should be considered. 

a. If the unauthorized workers wlio arc already in the country were allowed legal 
status and work authorization, what should the penalty be? 

b. How much in monetary fines is substantial? 

c. Would vve put a penalty on the employer or the employee, or both? 

Commissioner Black: As / mentioned in cpmlion the cost could be shared. I 
believe the following provisions of a new agricultural guest worker program must 
also be considered as the starting point for discussions. 

A) Establish a six month discovery period whereby all who are here illegally 
working in agriculture are required to discio.se their .status, plead guilty to the 
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crime of illegally entering the United States, accept a substantial financial 
penalty ($10, 000 payable over five years), and waive rights to any puhlically 
funded entitlement benefit. 

B) Conversion would also require the current illegal worker to submit to and pay 
$500 for an annually renewable hiometricaUy secure work visa which would 
interface with a totally new data management system, i.e. new identification 
number, fingerprint, retina scan, etc. This work authorization must be 
.specifically for agriculture. No other work would he authorized. This data 
could be tracked via the biometric card and associated with the new guest 
worker employee number. Any violations would result in immediate 
deportation. For instance, violation of a minor taw might trigger immediate 
deportation or at least flag record for non-renewal the following year. 

C) Workers must be covered by workers compensation and health insurance, 

Radius of operation, touch-hack processes, and other ideas must he thoroughly discussed 
during the proce.ss as welt. I firmly believe that a program similar to the one outlined 
above must he considered if we are to meet the needs of 2 F' century agribusinesses. 
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Senator Jeff Sessions 
Questions for the Record 
Garj' W. Black 

1 . Do you believe that any immigration system we devise should be one that is clear and can 
be and is enforced? 

Commissioner Black: I unequivocally agree. 

2. Do you believe there is any way to ensure that guest workers will actually be temporaiy 
and able to be reduced when their labor is no longer needed by the market? Please 
explain your answer. 

Commissioner Black: I believe the adoption of a guest worker program that uses 
hiometrically secure work visas (as explained in question 7), would solve these issues. It 
is important that these hiometrically secure work visas authorize the employee location, 
period of work, and place of work. It is also vital that a program contains strict 
employer enforcement and accountahility. 

3. Do you agree that one of the largest unforeseen side effects of guest worker programs is 
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and 
increased government-wide infrastructure? How would a proposed guest worker 
program address those issues? Would employers be required to provide health insurance, 
for example? Please explain your answere. 

Commissioner Black: I have answered these questions in the body of question number 
seven. 

4. If only a fraction of agricultural employers use the H-2A program how can we determine 
whether it is really meeting the needs of agricultural employers? 

Commissioner Black: 1 have no doubt that it is not meeting the needs of farmers. 
Producers have tried to use H-2A. and the feedback has consistently been that it is 
cumbersome and costly. A few of the reasons farmers do not use H-2A include the use of 
individual contracts, the 50 percent rule, and eligibility requirements. These are the 
reasons farmers choose not use H-2.4. and these are the very reasons why M-2A is not 
working. 

5. Do you agree that depressed wages are the main reason that Americans are reluctant to 
take farm jobs? Do you agree that these depressed wages increase the instability of the 
agricultural workforce? Do you agree that current wage levels will result in the current 
immigrant, legal and illegal, agricuitural workforce moving into other sectors of the 
economy, such as constraction, for example? Please explain your answers. 

Commissioner Black: Question 5a) No. Our data indicates that wages paid by farmers 
(with proper deductions for income tax and FICA) are almost exclusively based on 


09:1 0 Jan 1 2, 201 2 Jkt 071 756 PO 00000 Frm 00049 Fmt 6633 Sfmt 6f 


S:\GPO\HEARINGS\71756.TXT SJUD1 


PsN: CMORC 



44 


qualUy and producUvity. That is the way it must work in a market-based economy. 
Question 5h) No. If your proposition is that depressed wages contribute to labor 
shortages or ''instability, ” I do not share this view for reasons mentioned in the previous 
an.swer. Question 5c) No. If the genesis of this question is to somehow link the migration 
of workers into other trades because of depressed farm wages, it is unfounded in my 
view. One could tty to establish a similar link by faulting American families for not 
paying 15% of their disposable income for food, rather than the current level of 9.68%) 
and be just as far off base. Wages are not the culprit. The work is difficult, perhaps too 
difficult when “easier" jobs or simply filing for unemployment are options. 

6. Do you agree that the availability and extension of unemployment benefits to citizens 
who arc not working contributes to the lack of American workers who w'ill take 
agricultural jobs? Please explain your answer. 

Commissioner Black: Georgia farmers tell me that they are o ften visited from 
unemployed citizens inquiring about job openings, only to have the unemployed ask the 
farmer to "just sign the paper " so he or she may continue to receive their benefits. In my 
testimony before the committee I highlighted one recent experience of a vegetable farmer 
in middle Georgia who employed a local worker for two half-days. The worker earned 
$119.00 and left the job site to file unemployment though plenty of work was available. 
The worker received an unemployment settlement of $263. 00 per week. The farmer 
successfully fought the claim having it rescinded, but he really lost twice. He lost the 
worker, and then as.sumed the opportunity cost of having to fight a false claim. 

It may he inconceivable to .some, hut agricultural jobs require various skill sets. That is 
why I believe we all should consider the lone of phrases like "who will take agricultural 
Jobs. ' ’ Picking up trash and sweeping floors in a packing shed is a basic minimum wage 
worthy job. Harvesting fresh fruits and vegetables demands a completely different set of 
physical and mental talents, and the production unit pay systems utilized bv the 
producers t know reflect this value. Migrant Vidalia onion harvest crewmembers will 
easily reach wage levels ranging from $13-$IS/hoiir. Producers can readily document 
that local crews cannot meet these wage and productivity standards. 

I wish that every field worker in Georgia was a Georgian who needed a job and was 
willing to invest his or her life permanently or part time in agriculture and perform their 
duties at a high standard. Every dairyman in Georgia would he delighted to exclusively 
employ local, reliable, drug-free, sober citizens from the community to harvest milk 
24/7/365 from our domestic herd of 80.000 dairy contv. 

IP'e have created an entitlement .society that will not allow this to happen today. Change 
occurred over generations. It will take at least a generation to repair. During this 
period, all our constituents expect hell peppers, cucumbers, peaches and blueberries to 
he available at retail. My constituents remind me with ever increasing voracity that thev 
want products produced closer to home. Small producers will not be able to satisfy the 
market, yet major retailers will not have empty shelves in the produce .section. This leads 
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us to an interesting proposition. Without labor, we have no local products. Stores will 
offer produce year-round, .so where will it come from? Thousands of miles from here 
produced under environmental and labor conditions we have no control over whatsoever. 
This is not in the best interest of the nation. Nor is another program based upon amnesty 
and pathways to citizenship. Hopefully, the details covered in answers to question seven 
will stimulate thoughts regarding an alternative. 

1. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the 
Immigration Reform and Control Act. This program was wrought with fraud, and many 
illegal immigrants who did not qualify for amnesty were able to become citizens under 
the program. Do you believe that a new temporary worker program that provides 
amnesty for the current illegal workforce would also be susceptible to such fraud? How 
could it be avoided? 

Commissioner Black: / believe that we can learn something from the 1986 decision by 
Congress. .Amnesty is not the answer. Here we are twenty- five years later, and we still 
need workers in agriculture. Congress considered legislation in the past decade that 
would have in effect granted "amnesty " from agricultural work after a certain period of 
good service. 1 am delighted this legislation failed. Any plan to convert or grant work 
authorization to current illegal agricultural workers must require that the workers 
remain in agriculture. If they are allowed to migrate to a traditional green card status, 
M'e will rapidly he in the same situation again. This is where 1 believe labor competition, 
particularly in some skilled trade areas, is real and must he eliminated. 

I believe the following provisions of a new agricultural guest worker program mud be 
considered as the starting point for discussions. 

A) Establish a six month discovery period whereby all who are here illegally 
working in agriculture are required to dbclose their status, plead guilty to the 
crime of illegally entering the United States, accept a substantial financial 
penalty (SI 0. 000 payable over ft ve years), and waive rights to any puhlically 
funded entitlement benefit. 

B) Conversion would also require the current illegal worker to submit to and pay 
$500 for an annually renewable hiometrically secure work visa which would 
interface with a totally new data management system, i.e. new identification 
mimher, fingerprint, retina scan, etc. This work authorization must he 
specifically for agriculture. No other work would he authorized. 

C) Workers must he covered by workers compensation and health insurance. 


Being a citizen of this country is a privilege and opportimities are endle.vs. In order to 
solve this problem without having this same discussion in twenty-five years, we need to 
create a guest worker program that meets the needs of 2E' century agriculture. This type 
of guest worker program would provide a stable workforce for producers as well as 
create a database of potential workers. The potential workers would have to have a 
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background check, insurance, and pay' a fee for the opportunity to work in the 
agricLiitural industry. If the worker is not accounted for by the producer or database 
monitoring authority, he or she would be considered here illegally and deported without 
an opportunity to return. 
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Senator Charles E. Grassley 
Questions for the Record 
Connie Horner 


1. There has been much discussion about moving the H-2A program from a certification 
process to an attestation process. 

a. What are the problems you face or see with the certification process? Let me be 
very clear, a certification or attestation process is irrelevant. Neither will fix the 
program. 1 would consider it Uiimpty Dumpty - You cannot fix it. 

b. Do you support or oppose an attestation process whereby employers who bring in 
foreign workers would have to “attest” that they've tried to find or hire an 
American first? Please explain. Please re-read my testimony; it will answer most 
of yonr questions. Americans don’t want seasonal farm labor jobs at virtually any 
wage. Why? They have choices. Air-conditioned jobs that pay comparable wages 
are available. 1 tried to hire Americans and the IJ.S, Department of Labor could 
not supply just five workci-s — despite near-record unemployment rates. Of those 
few Americans whom I was able to hire locally, only 1 finished the harvesting 
season in 2009. Most lasted a few days. The result: 80% of my crop rotted in the 
fields. In 2010, 1 sent out 58 hire letters. Thirteen individuals accepted the jobs 
and came to work. None - ZERO finished the harvest season. 

2. There has been a great deal of support to make E-Verify a staple in every workplace. I 
have been a champion of the system since it was created in 1996. There arc many 
employers in the agricultural sector that use it. It is my hope E-Verify will be made 
mandatory for all employers, virtually replacing the paper 1-9 process. My question is 
about functionality. The system is web-based. It’s free. It’s easy to use. What 
recommendations do you have for Congress to make sure E-Verify works even better for 
all sectors of the economy and for all businesses, regardless of size? The mechanics of E- 
Verify may be fine, but requiring farmers to use E-Verify without a new mechanism to 
provide authorized, seasonal fiinn labor will create OPEC 11. The second generation 
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OPEC will be ihc Organization of Produce Exporting Countries. Wc’ll depend on 
foreign countries for our food because E-Verify will cripple American agriculture. E- 
Verify should be the final check that a seasonal farm worker is here legally once a new 
foreign worker authorization system is created and field-tested by American fanners. The 
current EA Verify program is a checking system — not a farm labor solution. 

3. Senator Feinstein mentioned a proposal that would allow undocumented w'orkers in the 
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as 
he or she continued to work in agriculture. Senator Feinstein also proposed putting 
biometric markers on the “blue card”, 

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein? 
Blue, red, grecn-it doesn't matter. The issue is simple: How' does the U.S. 
Government turn an unauthorized seasonal farm worker into an authorized 
worker? The process must be simple, attractive to foreign workers and cost 
effective for American farmers. Forget tying it to U2A. If the Senator's Blue Card 
system provides the authorization that would be great, 

b. If biometric “blue cards” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader that 
presumably be required of employers? 1 do not know enough about the 
technology and costs to say much on this issue. For example, will every employer 
need equipment, or is it more about government tracking people as they enter and 
leave the U.S? I believe there arc ways to generate Funds that would help with the 
cost of such a program. For example, employers can withhold payroll funds from 
"blue card" holders to help underwrite the cost of administering the program. 


4. Many proponents argue that amnesty for those illegally here is the only viable solution to 
our immigration and workforce shortage problems. They claim that foreign workers are 
doing jobs that Americans just won’t do. On the other hand, some would argue that if 
you legalize the undocumented workers here now, human nature will encourage those 
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If 
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Congress were to legalize those working currently in agriculture, how would we deal 
with the future labor problems if such workers moved up the economic chain and away 
from agricultural work? 1 did not ask for amnesty or citizenship anywhere in my 
testimony. You are making the solution far more complicated than it has to bo. Farmers 
need our legislators to figure out a way to change an individual's work status from 
unauthorized to authorize. That's all. A biometric Blue card will probably work. Since 
employers arc currently withholding all the necessary payroll taxes From these 
individuals, and they arc not entitled to the benefits of those deductions in the future, just 
replace those withholdings with school taxes, and a UTA (Unauthorized to Authorized) 
tax. These taxes should be set high enough to offset the financial burden on the local 
communities. These workers would only be eligible For the Blue Card as long as they 
remain employed in Agriculture. And for the record again, these foreign workers ARE 
doing jobs that Americans won't do! 
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Senator Jeff Sessions 
Questions for the Uecoru 
Ail Witnesses 

t , Do you believe lhai any immigration system wc devise should be one that is clear and can be and is enforced? 

Yes, but that means that our borders must first be secured, i'd guess that thousands of individuals illcgaliy cross 
our borders every day. Stop that, and then start enforcement. A permanent solution must stall with border 
Security! 

2. Do you believe there is any way to ensure that guest workers will actually be temporary' and able to be reduced 
when their labor is no longer needed by the market? Please explain your answer, if the proper steps arc taken and 
if they arc taken in the proper order, then yes. However, if you start with e-verify, you will end up with OPEC II - 
the second generation Oi^EC will be the Organization of Produce Exporting Countries. 

3. Do you agree that one of the largest unforeseen side effects of guest worker programs is the cost, of the foreign 
worker to the taxpayer in the form of education, healthcare, and increased government-wide infrastructure? How 
would a proposed guest worker program address those is.sucs? Would employers be required to provide health 
insurance, for example? Please explain your answers. 1 believe foreign workers have contributed to the increase 
in Healthcare and education cost: however, I believe the increased Govenimcnt-wide infrastructure is solely due 
to irresponsible government spending and lack of oversight. Senator Fcinslcin's Bine Card may temporarily solve 
this labor crisis. Since employers withhold all the required Federal and State payroll taxes from these guest 
workers that will never receive the benefits of the-sc deductions, 1 would suggest converting those deductions to a 
UT.A (Unauthorized to Authorized) tax and School tax from the newly authorized individuals. These two taxes 
should be sufficient to ofi'set the burden to the kKal communities. As far as the out-of-control government 
spending, voters will hopefully address that in 2012. 

4. If only a fraction of agricultural employers use the 1I-2A program, how can wc detennine w'hcthcr it is really 
meeting the needs of agricultural employers? Talk to the fanners who have used the program in the past, and ask 
them why they stopped. Wc know that good news travels fast; wc also know that bad news travels even faster! 
H2A is Bad New:;. As 1 stated in my tcslimony-H2A would make Rube Goldberg proud. It is a well-meaning 
mess. 

5. Do you agree that depressed wages arc the main reason that Americans are reluctant to take farm jobs? Do you 
agree that these depressed wages increase the instability olThc agricultural workforce? Do you agree that current 
wage levels will result in the current immigrant, legal and illegal, agricultural workforce moving into other 
sectors of the economy, such as construction, tor example? Please explain your answers. No. No. and No. It's not 
about wages. It’s about choices. .Americans have other choices and they choose not to pursue seasonal farm work, 
Skilled, experienced blueberry pickers earn between S 1 0 and S2() an hour. Average earnings of Americans that I 
have employed on my farin arc less than S3. 75 per hour, yet these workers must be paid at the very least 
minimum wage, but in most of my ca,scs, they arc bumped up to the H2A AEWR (Adverse Effect Wage Rate), 
which was at one time 60% higher than minimum wage! No company can survive by employing unskiUed, 
inexperienced workers. Every business' success Ls determined by the skill and'or experience of its employees, 
Farming is no different. American Farmers need skilled, experienced workers to survive: and Americans need 
American Farmers to survive - again OPEC IJ. 

6. Do you agree that the availability and extension of unemployment benefits to citizens who are not working 
contributes to the lack of American workers who will take agricultural jobs? Please explain your answer. 1 
believe unemployment benefits should have a lifetime limit on them. I believe continuing to extend these benefits 
may be contributing to our recession: however, 1 don't believe these individuals will end up working on a local 
faiTn. I am glad that America offers safety net programs to help individuals who need temporaiy assistance; 
however, the abuse of these generous programs is widespread. Individuals, who arc identified as abusers of 
unemployment and (Uher entitlement programs, should be removed from such programs and no longer eligible for 
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bcnellls in the fuiurc. If the govemmeiu stops paying entitlement program abusers, wc should never have to raise 
tlie debt ceiling again. 

7. In 1 986. Congress granted amnc.siy to Seasonal Agricultural Workers (SAW) under the immigration Reform and 
Control Act. This program was wrought with fraud, and many illegal immigrants who did not qualily for 
amnesty were able to become citizens under the program. Do you believe that a new temporary worker program 
that provides amnesty for tlic cuirent illegal w'orkforce would also be susceptible to such fraud? How could it he 
avoided? Do not offer amnesty and fraud will be avoided. Don't make the solution to this crisis harder that it is. 
Wc need an individuals' work status changed from Unauthorized to Authorized - That's all. If the Blue card 
enables the current, experienced work force to legally work in agriculture that would be wonderful 


Senator .lelT Sessions 
Questions for the Record 
Connie Horner, President, Itorner Farms, Inc. 

1 . How much would it cost Horner Farms per year to hire a purely legal workforce? Homer Farms, fnc. would go 
bankrupt before a purely legal workforce was obtained. Plciisc refer to my testimony. Americans will NOT do 
these jobs. If you eliminate our current, experienced work force, you will create OPEC II. (Organization of 
Produce Exporting Countries!) 1 prepared a spreadsheet using my 2010 harvest sca.son payroll infonnation from 
both my H2A workers and niy DOL referrals. The migrant workers information was gathered from several local 
farmers. This spreadsheet should answer some of your questions. 

2. How much would Horner Farms have to olTcr in compensation (per hour or annually) to get American workers to 
accept entry-level and other positions? Mow much higher is that wage than cun-crU wages? Homer Farms, Inc. 
will go out of business offering the compcns<ition it would require to attract and keep American workers. Again, 
please refer to my spreadsheet. It should an.swcr this question. 

3 . What efforls has Homer Farms undertaken, aside from government implemented recruitment programs, to recruit 
American workers? H2A. 3 branches of the DOL. word of mouth, and advertised in several bordering stales. 

4. Many small farms across the country participate in internship programs where sludenls work for school credit. 
Does Horner Fanns participate in any internship or fellowship programs to recruit workers? No, 1 am not aware 
of any such programs in my community or sunounding areas. 

5. You Ic-stified that you did not experience delays in obtaining 1 1-2 A workers because you anticipated the time it 
would take to process the applications. Your primary issue with the current H-2A program seems to be the 
amount of paperwork. 

a. Would you agree that it is within the capability of agricultural employers to anticipate the time it will lake 
to gel 1 1-2 A workers, and thus have them on hand when it is time to harvest? No. 1 paid dearly in 2010. 
My H2A workers showed up the first day of my 2-weck cushion. I had to create busy work for my DOL 
rderrais as well as my 1 12A workers until my fruit was ready to be haivcsted - two weeks later! Even the 
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best femicrs cannot predict the exact day that their crops will be ready, nor can they predict the backlog of 
applicants at any particular embassy. I was just Incky until 2010, when it cost me thousands, 

b. Would a program that allowed workers to come to America for less than a year and prohibit them from 
bringing their families meet the needs of your farm? Honestly, my concern is only that my workers arc 
skilled and experienced. A program that simply provides legal bodies with no blucbcn’y picking 
experience will not help me at all. And I’m certain that other farms across the country need skilled, 
experienced workers specific to their farming operations. So to be clear, legal bodies without experience 
will NOT solve this crisi.s. Remember OPEC II - For American Agriculture to survive, we need an 
experienced, skilled workforce. Refer to my spreadsheet! 
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Senator Cornyn QKRs for Dr. Ronald D. Knutson (Immig. Subcomm. Hrg. on Agricultural 
Labor Shortages) 


1 . Have you anal 3 /zcd the study conducted by Mr. Ruark for FAIR, titled “Illegal 
Immigration and Agribusiness; The Effect on the Agriculture Industry of Converting to a 
Legal Workforce” (April 201 1)? Mr. Ruark, who sat on the hearing’s second panel, 
argues that U.S. agriculture can transition to a legal workforce without a meaningful 
increase to food costs. 

Answer: Yes, Dr. Fisher and I spent a considerable amount of time evaluating the issues 
related to the report authored by Mr. Ruark for FAIR. With regard to the food cost issue, 
any policy that increases labor costs will increase food prices. However, this effect 
would be small relative to adverse impacts on farmers, which Mr. Ruark completely 
ignores. Fanners would experience losses in incomes, which in many cases could mean 
financial failure, as cogently noted by Senator Schumcr. Further mechanization would be 
encouraged, which would be at the expense of product quality, in addition, imports 
would increase as production shifts to other countries. As a whole, workers would sec 
few benefits, if any. Mr. Ruark assumes tliat farmers have a sufficient income, due 
largely to higher commodity prices, that they would simply absorb higher labor costs out 
of their profits from farming. This conclusion of Mr. Ruark defies economic logic. It 
ignores that, even with improved economic conditions in agriculture, many farms, ofall 
fann sizes, arc experiencing financial stress. Moreover, fruit, vegetable, and nut farmers 
have not experienced commodity price increases that arc comparable to that of corn 
farmers. Increased corn prices are largely a result of government mandates for ethanol 
use and high energy prices. There is no assurance that these political and economic 
conditions will exist in the lliturc. The key point is that the cause and effect relationships 
are complex, not simplistic as assumed by Mr. Ruark. 

2. What conclusions do you draw from your analysis of Mr. Ruark’s study? 

The Ruark Report has several serious Haws that make it unreliable. Three of the most 
serious include: First, Mr. Ruark assumes that tiigher hired farm labor wages will result in 
unemployed non farm labor taking jobs currently perfonned by migrant labor. Experience in farm 
labor markets has repeatedly proven this as,sumption to be false. Explanations for this fact 
include the back-breaking nature of farm labor harvest work, the requirements of migrating from 
one farm, region, and crop to another, being aw'ay from family, living conditions, and the long- 
term existence of government program benefits such as unemployment compensation and food 
stamps. Besides, we have evidence that nonfarm workers do not step up to take up available 
farmjobs. Nonfarm workers did not respond when the Bracero program was tenninated in the 
mid-1960s, and they did not respond thi.s season as Georgia farmers were unable to find harvest 
workers at substantially increased wages. Second, Mr. Ruark assumes that farmers have the 
ability to pass on his proposed increases in labor costs to higher levels of the food chain. This 
notion is more problematic than the perspective that fanners could absorb increases in labor costs. 
Farm prices arc determined in highly competitive domestic and international markets. The notion 
that farmers might have the ability to pass on cost increases is absurd. The adjustment process to 
higher labor costs would be complex with major adverse effects being shared by fermers, farm 
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workers, and consumers. Third, Mr. Ruark assumes that adjustments to fewer unauthorized 
workers could occur without labor shortages. This would not happen under the complex 
provisions of the M2-A program. The local nature of farm labor markets and the lack of mobility 
of fami labor under the FI2-A program would assure labor shortages and crops that arc not 
harvested and thus rot in the fields. 
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Senator Charles E. Grassley 
Questions for the Record 
Dr. Ronald D. Knutson 


1 . There has been much discussion about moving the H-2A program from a certification 
process to an attestation process. 

a. What arc the problems you face or sec with the certification process? 

Answer: The main problem with the current certification process is that ofdelay 
and the inability of laborers to transfer from one farm job to another employer. 
The consequence ofdelay in certification is farm labor shortages, loss of 
productivity, and produce waste. The current H2-A certification process is a 
major reason why undocumented ag workers arc employed. 

b. Do you support or oppose an attestation process whereby employers who bring in 
foreign workers would have to “attest" that they’ve tried to find or hire an 
American first? Please explain. 

Answer: I support attestation because it would overcome one of the major 
roadblocks to participation is the Ii2-A program. However, there are several 
other bureaucratic H2-A roadblocks that result in needless delays. 

2. There has been a great deal of support to make E-Verify a staple in every workplace, I 
have been a champion of the system since it was created in 1996. There arc many 
employers in the agricultural sector that use it. It is my hope E-Verify will be made 
mandatory for all employers, virtually replacing the paper 1-9 process. My question is 
about functionality. The system is web-based. It’s free. It's easy to use. What 
recommendations do you have for Congress to make sure E-Vorify works even better for 
all sectors of the economy and for all businesses, regardless of size? 
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Answer: E-Verily is not a viable alternative for agriculture. The reason lies in the 
diversity of farms, the requirements for short-term labor moving on a migratory basis 
from farm-to-fann, and the lack of a viable U.S. domestic farm labor workforce. Small 
farms having less than $250,000 in sales would be particularly adversely affected. 

3. Senator Fcinstcin mentioned a proposal that would allow undocumented workers in the 
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as 
he or she continued to work in agriculture. Senator Feinstein also proposed putting 
biometric markers on the “blue card”. 

a. Do you .support the biometric “blue card” idea proposed by Senator Feinstein? 

Answer: Yes, as long as it is implemented in a manner that avoids ncedlc.ss 
bureaucratic regulation and is properly enforced. 

b. If biometric “blue cards” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader that 
presumably be required of employers? 

Answer: The employer, although employer access to readers should be provided 
by local IJSDA offices (county extension, FSA, etc.) 

4, Many proponents argue that amnesty for those illegally here is the only viable solution to 
our immigration and workforce shortage problems. They claim that foreign workers arc 
doing jobs that Americans just won’t do. On the other hand, some would argue that if 
you legalize the undocumented workers here now, human nature will encourage those 
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If 
Congrc.ss were to legalize those working currently in agriculture, how would we deal 
with the future labor problems if such workers moved up the economic chain and away 
from agricultural work? 

Answer: By requiring that the “blue card” workers return to their home country on a 
regular basis and by requiring that they enter the regular path to citizenship if they so 
desire. 
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Senator Jeff Sessions 
Questions for the Record 
All Witnesses 

1 . Do you believe that any immigration system \vc devise should be one that is clear and can 
be and is enforced? 

Answer: It should be clear, enforceable, and enforced. The current system has none of 
these features. 

2. Do you believe there is any way to ensure that guest workers w'ili actually be temporary 
and able to be reduced when their labor is no longer needed by the market? Please 
explain your answer. 

Answer: The blue card proposal by Senator Fcinstcin may offer that possibility if the 
government enforces the program. The current program clearly does not offer that 
possibility, and if it was enforced, it would have serious adverse economic consequences. 

3. Do you agree that one of the largest unforeseen side effects of guest worker programs is 
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and 
increased government-wide infrastructure? How would a proposed guest worker 
program address those issues? Would employers be required to provide health insurance, 
for example? Please explain your answers. 

Answer; The apparent side effects in terms of costs of education, health care, and related 
infrastructure should have been foreseen. Requiring farmer-employers to bear these costs 
is not workable. Future costs could be controlled by not allowing new blue card holders 
to bring family members to the United States. A new blue card holder is defined as one 
not currently working in the United States. 

4. If only a fraction of agricultural employers use the H-2A program, how can we determine 
whether it is really meeting the needs of agricultural employers? 

Answer: Clearly, the program is not meeting the needs of agricultural employers. Those 
who assert otherwise do not understand the program, how it is being mismanaged, and 
the conditions in agriculture. 

5. Do you agree that depressed wages arc the main reason that Americans are reluctant to 
take farm jobs? 

Answer: No, they do not take fann jobs for a variety of reasons that are not wage related. 
These reasons include factors such as the back-breaking nature of farm work, field-work 
climate conditions, being away from family proximity, moving from one job to another, 
and liberal social/uncmpioymcnt benefits associated with not working. 
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Do you agree that these depressed wages increase the instability of the agricultural 
workforce? 


Answer: No, to the extent that there is instability, it is a function of the lack of a clear and 
workable government policy. 


Do you agree that current wage levels will result in the current immigrant, legal and 
illegal, agricultural workforce moving into other sectors of the economy, such as 
construction, for example? Please explain your answers. 

.Answer: Migration of employees out of agriculture into other sectors under the current 
program/policy is inevitable. 

6. Do you agree that the availability and extension of unemployment benefits to citizens 
who arc not working contributes to the lack of American workers who will take 
agricultural jobs'? Please explain your answer. 

Answer: Yes, but recognize that fann w'ork is not attractive, period. 


7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the 
Immigration Reform and Control Act. This program was wrought with fraud, and many 
illegal immigrants who did not qualify for amnesty were able to become citizens under 
the program. Do you believe that a new temporary worker program that provides 
amnesty for the current illegal workforce would also be susceptible to such fraud? How 
could it be avoided? 

Answer: The decision of whether amnesty should be provided is a political decision, not 
an economic decision. There are always economic incentives for fraud. 
Policies./programs/cnforccment need to exist that minimize/curb those economic 
incentives. 
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Senator Jeff Sessions 
Questions for the Record 

Dr. Ronald Knutson, Professor Emeritus, Texas A&M University 

There arc many anecdotal reports of labor shortages in the agricultural industry, yet the 
overall production of fruit and vegetables in the country has remained stable. Basic 
economic theory shows that where the demand for labor is greater than the supply, the 
cost of labor will rise. However, the average earning of fann workers is not rising. 

(Philip Martin, Farm Labor Shortages: How Real? What Response? Oct. 29, 2007). 

a. How can we know if there is a labor shortage where production and basic 
economics indicate the opposite? 

Answer: Under current federal policies there is not a chronic labor shortage 
problem because undocumented workers have been plentiful. The existence of an 
ample supply of undocumented workers keeps the wage rate at competitive levels. 

b. How do you define a labor shortage? 

Answer: A labor shortage exists when the required supply of labor is not available 
at the time and place where it is needed. 

c. If there is a farm labor shortage, why haven’t labor wages risen? 

Answer: There is no labor shortage. The crucial constraints on the U.S. farm 
labor wage rate and on the demand for farm labor, arc the competitive position of 
U.S. farm products internationally, eith, r in terms of imports or exports. This 
international competitive constraint is the most important factor influencing the 
farm wage rate. 


2. Technological developments in the agricultural industry are ever-expanding. These are 
necessitated by many factors, not the least of which, as you mentioned in your testimony, 
is that “there arc no holidays” when it comes to harvesting perishable crops. Not only 
has the harvesting of tomatoes, raisins, oranges, olives, and other commodities been 
mechanized, scientists have developed other ways to cut the time and cost of harvesting 
and other farm work. For example, certain fruit trees are being engineered to grow lower 
to the ground, eliminating the need for ladders and climbing. If this alleged labor 
shortage exists even in the face of over 9% unemployment in this country, W'hat role docs 
mechanization play in alleviating the consequences of the shortage? 

Answer: While the trend toward mechanization exists, research by Martin and Calvin and 
by Huffman clearly indicates that there are significant limitations on the ability to 
mechanize many of the fresh produce crops. While genetic modification of trees may be 
cited as examples, hand labor is still vital to producing tree crops for the fresh market. 
There arc substantial limits, imposed by consumers, on the ability to produce 
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mcchanicaily harvested crops that taste good. Agricultural mechanization has nothing to 
do with the 9% unemployment rate. High unemployment i.s a function of failed 
economic policies. 

i. According to data from the Bureau of Labor Statistics and the Pew Hispanic Center, in 
2009, 72.6 million American workers age 16 and over were paid at hourly rates, 
representing 58.3% of all wage and salary workers. About 8.3 million illegal immigrants 
were in the work force at that time, most of them in the low-wage category. Therefore, it 
is clear that Americans who work in low-skilled job categories compete much more 
heavily with foreign workers for their Jobs than Americans in high-skilled jobs. In 
addition, the wages paid to low-skilled American workers and legal workers are 
depressed by the importation of illegal workers. According to Harvard economics 
professor George Borjas, “a 10% increase in the number of workers depresses a worker’s 
wage by 3 or four percent. Over the past 20 years, immigration (much of it illegal) 
increased the number of workers without a high school diploma by 1 6 percent, implying 
a 6 percent decline in the wage of low-skilled workers. The typical high school dropout 
earns $2 1 ,000 annually. Immigration lowers this worker’s salary by around $ i ,300.” 
(Making it iVorse, The National Review . February 9, 2004, at 24). Do you agree or 
disagree with these conclusions? Please explain your answer. 

Answer: I have no reason to dispute the findings of Professor Borjas, However, I do not 
believe that the farm labor sector competes with the nonfarm labor sector at the lower end 
of the wage scale. The reason is that the nonfarm workers will not take farm jobs. 

4. You testified that agribusiness is not directly involved in farm production, and that all but 
60,846 of the 2.2 million U.S. farms arc “family farms.” 

a. How do you define “agribusiness?” 

Answer: I draw a distinction between fanning activities, typically pcrfomied by 
family farms, and tliosc activities performed by other agriculture-related business 
firms before and after the “farm gate.” Agribusiness supplies farmers with inputs 
used in production, including credit, and extends through the remainder of the 
food value chain to the final consumers. The reason I draw this distinction is that 
before and after the farm gate, the market structure takes on many of the 
industrialized characteristics of the remainder of the American economy. The 
most important of these characteristics is the ability to directly influence prices 
and other terms of trade. Fanners do not have this ability to influence prices, 
except through government mandates. 


b. Many family farms operate under contracts with large agribusiness firms such as 
chicken farmers. What percentage of farms in the U.S. operates under contracts 
for agribusiness firms or supply agribusiness? 
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ERS/USDA has very good data on the contracting issue. This is data compiled by 
James M. MacDonald and Penni Korb, EIB-35, April 2008 and is available at: 
hllp:/'/www.crs.usda.a ov/Pub1ications.'''EiB35,/ (accessed October 20, 2011). It 
indicates wide variation among farm products in the amount and type of 
contracting. For example, in 2005, marketing and production contracts covered 
4 1 percent of the value of U.S. agricultural production. Most of these contracts 
set a portion of the tenns of trade for marketing farm products. A few subsectors, 
such as arc used in poultry, utilize production contracts for virtually all of the 
production. 
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Senator Charles E. Grassley 
Questions for the Record 
Thomas A. Nassif 


1 . There has been much discussion about moving the H-2A program from a certification 
process to an attestation process. 

a. What are the problems you face or see with the certification process? 

b. Do you support or oppose an attestation process whereby employers who bring in 
foreign workers would have to “attest” that they’ve tried to find or hire an 
American first? Please explain. 

We support the attestation process. The only legal agricultural worker program (H- 
2A) supplies roughly 60,000 seasonal workers each year, only 2-3% percent of farm 
employers’ needs. The program ha.s become virtually unworkable, with arbitrary 
delays and denials during the certification process, leading to workers not showing 
up when they are needed to pick perishable crops. 

The administrative processes for obtaining H-2A approval arc more daunting than 
ever. Most employers simply never attempt to use the program and those that do 
must navigate a gauntlet of obstacles. The process is unnecessarily complicated and 
labor intensive. 

Approvals are often issued late notwithstanding statutory deadlines. The delay is 
compounded by DOL’s continuous demands for wording modifications in the 
certification process which often inconsistently apply or misapply the regulations. 

While an attestation process is certainly superior to a certification process, as long 
as the Labor Department maintains administration of the H-2A program, the H-2A 
program will remain dysfunctional. 
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2. There has been a great deal of support to make E-Verify a staple in every workplace. 1 
have been a champion of the system since it was created in 1996. There arc many 
employers in the agricultural sector that use it. It is my hope E-Verify will be made 
mandatory for all employers, virtually replacing the paper 1-9 process. My question is 
about functionality. The system is web-based. It's free. It’s easy to use. What 
recommendations do you have for Congress to make sure E-Verify works even better for 
all sectors of the economy and for all businesses, regardless of size? 

In order for E-Verify to work for agriculture, it must be used in conjunction with a 
program that allows agriculture to have a stable legal workforce. There is no such 
program at present. A high percentage of the harvest labor, labor on dairy farms 
and in nurseries is not in our country legally, although they all have documents that 
appear proper. E-verify will remove most of these workers from the farms and there 
will be no way to replace this skilled workforce. A program must be adopted that 
will provide legal workers to our farms and nurseries. Without these farm workers, 
Americans that have jobs supporting farms will also lose their jobs. American 
agriculture will be forced to move out of the United States. 

3. Senator Feinstein mentioned a proposal that would allow undocumented workers in the 
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as 
he or she continued to work in agriculture. Senator Feinstein also proposed putting 
biometric markers on the “blue card”. 

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein? 

Yes 

b. If biometric “blue card.s” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader that 
would presumably be required of employers? 

The “blue card” would be read by law enforcement authorities who already 
have and use readers. The agriculture employer would use the information 
on the card for e-verify. If the c-verify system works, then the “blue card” 
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will work with it. If the e-verify system does not work, the “blue card” will 
still be available to law enforcement personnel. It does not appear there will 
be additional cost of any significance. 


4. Many proponents argue that amne.sty for those illegally here is the only viable solution to 
our immigration and workforce shortage problems. They claim that foreign workers are 
doing jobs that Americans Just won’t do. On the other hand, some would argue that if 
you legalize the undocumented workers here now, human nature will encourage those 
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If 
Congress were to legalize those working currently in agriculture, how would wc deal 
with the future labor problems if such workers moved up the economic chain and aw'ay 
from agricultural work? 

We have suggested programs to provide a source of legal workers for farms and 
nurseries. They include existing workers as well as new workers.We have not 
suggested amnesty. Our suggestion requires workers to remain in agriculture for a 
temporary period and then to return home. This requires a program that allows a 
way for farm workers to come and go legally. Knowing of your support for 
agriculture, and your views on illegal immigration, this approach is consistent with 
your views. 
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Senator Jeff Sessions 
Questions for the Record 
All Witnesses 

1 . Do you believe that any immigration system we devise should be one that is clear and can 
be and is enforced? 

Western Growers has long been an advocate for immigration reform that provides 
clarity to agricultural producers across the country. Any effective immigration 
reform includes enforcement but enforcement alone is insufficient. A workable 
mechanism for agriculture is necessary to enable us to obtain the workforce we need 
to continue to farm in the United States. A workable mechanism ensures that 
existing workers can be employed legally and provides for future labor needs. 


Do you believe there is any way to ensure that guest workers will actually be temporary 
and able to be reduced when their labor is no longer needed by the market? Please 
explain your answer. 

There are ways to ensure that workers remain temporary and return to their home 
country when they are no longer needed by the market. Congressman Lungren (R- 
CA) proposed such an approach (H.R. 2895) that works in concert with the E-Verify 
legislation (H.R 2885) sponsored by House Judiciary Committee Chairman Lamar 
Smith (R-TX) and passed by the Committee on September 21, 2011. H.R. 2895 
would establish an agriculture labor program that restricts the employment of the 
program’s visa holders to agricultural jobs and also creates a trust into which FICA 
withholdings from temporary workers are deposited. E-Verify plus the ag 
employment restriction would ensure that the only economic opportunity for 
temporary workers in the United States on an agriculture visa would be in 
agriculture. In addition to these enforcement measures, the trust provides an 
incentive to return home, as workers will be able to collect their withholdings only 
when they return home and only if they fully comply with the terms of their visas. 


Do you agree that one of the largest unforeseen side effects of guest worker programs is 
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and 
increased government-wide infrastnicture? How would a proposed guest worker 
program address those issues? Would employers be required to provide health insurance, 
for example? Please explain your answers. 

To address any concerns in this regard. Congressman Lungren’s proposed 
agricultural labor program provides a number of safeguarding mechanisms: 1) 
Agriculture workers would not qualify for federal financial assistance; 2) 
Administration of the program is paid for by the requesting employers through a 
fund comprised of employers’ contributions of FICA and FUTA withholdings; and 
3) Funds collected through employer u.scr fees would be provided to hospitals for 
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unreimbursed emergency medical expenses accrued during the treatment of 
agricultural workers. We must also remember that currently, the approximately 7- 
12 million employees who are in the United States illegally but who have presented 
what appear to be bona fide documents to employers across all industry sectors 
have FICA withheld from their paychecks. These deductions will unlikely never be 
collected. 

4. If only a fraction of agricultural employers use the H-2A program, how can we determine 
whether it is really meeting the needs of agricultural employers? 

The fact that an “uncapped” visa program only provides 2 to 3 percent of the 
intensive labor needs of America’s farms and ranches when the workforce is over 70 
percent falsely documented proves that the H-2A program does not come close to 
meeting the needs of agricultural employers. The lack of use is due to the structural 
limitations and chronic problems of the H-2A program, limitations and problems 
which have been well documented over the years, and which have been exacerbated 
under the current .Administration. 

5. Do you agree that depressed wages are the main reason that Americans arc reluctant to 
take lann jobs? Do you agree that these dcpres.sed w'agcs increase the instability of the 
agricultural workforce? Do you agree that current wage levels will result in the current 
immigrant, legal and illegal, agricultural workforce moving into other sectors of the 
economy, such as construction, for example? Please explain your answers. 

With respect, we reject the premise of the question, tliat wages in agriculture are 
“depressed.” First, there is a common misconception that there is an adequate and 
willing pool of U.S. workers that would take farm jobs if farmers only paid more 
money. Under the U-2A program, few U.S. workers respond to rigorous recruiting 
efforts even though they would be paid an artificially inflated wage required under 
regulations that ignore the prevailing market wage rate, Moreover, even if higher 
wages would attract more U.S. workers - and they will not - growers cannot afford 
to pay wages that would make them even more non-eompetitive with farmers in 
countrie.s with lower wages and without the environmental and food safety 
regulations with which U.S. farmers must comply. Ultimately, it is the nature of the 
work that makes farm work unattractive — it is in rural and remote locations far 
from cities; it is seasonal and migratory; and it requires arduous physical labor in 
varying climates outdoors. 

6. Do you agree that the availability and extension of unemployment benefits to citizens 
who are not working contributes to the lack of American workers who will take 
agricultural Jobs? Plea.se explain your answer. 

Our experience does not support the assertion that unemployment benefits 
contributes to the unwillingne.ss of American workers to seek agricultural jobs. 
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As was mentioned in my testimony farmers have tried working with state workforce 
agencies to recruit unemployed workers and provide them with employment 
harvesting produce. In the late 1990’s, at the insistence of Senator Dianne Feinstein, 
a multi-county welfare-to-farm-work program was launched in California’s Central 
Valley. Regional unemployment ran 9 to 12 percent; in some localities, 
unemployment exceeded 20%. State and county agencies and grower associations 
collaborated to identify cropping patterns, labor needs, training, transportation, 
and other factors impacting employment levels. Out of over 100,000 prospective 
“welfare to work’’ placements, three individuals were successfully placed. In the 
aftermath of the program, several employment agencies stated - in writing ~ that 
they would no longer seek to place the unemployed in seasonal agricultural work 
because it suffered from such a low success rate, and that seasonal agriculture was 
“not a fit” for these individuals. 

7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the 
Immigration Reform and Control Act. This program was wrought with fraud, and many 
illegal immigrants who did not qualify for amnesty were able to become citizens under 
the program. Do you believe that a new temporary worker program that provides 
amnesty for the current illegal workforce would also be susceptible to such fraud? How' 
could it bo avoided? 


We do not know of any new temporary farm worker program being suggested by 
anyone that provides for amnesty for farm workers. What is needed to support US 
agriculture, as you know, is a program that provides a legal supply of farm workers. 
This is necessary to keep the American jobs that result from agriculture and 
nurseries. Without this labor supply, we will lose American agriculture as we know 
it currently and Americans will lose their Jobs. You can help prevent this. As you 
have seen in your state, since the passage of E-Verify, harvest labor has been 
unavailable and crops have been left to rot. We are certain you do not want to 
spread this across America. Please help us prevent this by providing a program that 
will permit a temporary legal workforce so American farmers do not have to move 
their production overseas. 


Senator .Jeff Sessions 
Questions for the Record 

Tom Nassif, President and CEO, Western Growers .Association 

1 . You testified that members of the Western Growers Association believe that there is a 
diminishing labor supply in the agriculture industry. Yet there is no data to support this 
contention. In addition, the actual meaning and qualification of “labor shortage” in terms 
ofjobs left unfilled is unclear. It is impossible to know if there is a labor shortage where 
the term is undefined. 
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a. How do your members define “labor shortage” when reporting a diminishing 
labor supply? 

In a recent Western Growers survey of a sample of our members, we asked 
our members if they “experienced challenges in securing adequate numbers 
of laborers this year.” 62% answered in the affirmative. These members 
describe the shortfall between the total farm employees needed this year and 
the number of farm employees hired, as a shortage of farm labor causing a 
significant economic impact on their farms. 

b. Did you follow up with the members that reported a diminishing labor supply? If 
so, what evidence did they provide you to support their claim of a diminishing 
labor supply? 

Yes. The survey participants reported estimates of their anticipated crop 
losses due to labor shortages, if any. Only 7 respondents indicated they did 
not anticipate any losses. However, as a result of insufficient labor to harvest 
the crop, most respondents indicated that they anticipate losses from $40,000 
on the low end to over $1 million, and in one case potentially millions of 
dollars. Other respondents cited incurring higher labor costs dues to labor 
shortages. 

d. What percentage of your members utilize the H-2A program? 

Very few members use the H-2A program. In the survey discussed above, 
only 3 growers indicated that they utilize the H-2A program to recruit farm 
employees. Western Growers also provides H-2A services for its members, 
however this service is used by only 2-4 employers per year. 

2. In your testimony, you described your members’ efforts hire American workers. 

a. What individual efforts have your members undertaken a.side from government 
implemented reenjitment programs, like the II-2A program? 

b. In Canada, all employers that seek to hire temporary foreign workers must first 
recruit and offer jobs to those receiving unemployment benefits from the 
Canadian government. Do the incmbcrs of your organization make any efforts to 
recruit American workers who are cunently receiving unemployment benefits? 

Western Growers members have and continue to seek qualified legal workers to 
help us harvest the food to feed America. Most rely on referrals and callbacks to 
secure their workforce. When our members finish callbacks and identify labor 
needs some work with state workforce agencies and others advertise positions 
through traditional news sources to secure the remaining workforce. 
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In the late 1990’s, at the insistence of Senator Dianne l-cinstein, a multi-county 
welfare-to-farm-work program was launched in California’s Central Valley. 
Regional unemployment ran 9 to 12 percent; in some localities, unemployment 
exceeded 20%. State and county agencies and grower associations collaborated to 
identify cropping patterns, labor needs, training, transportation, and other factors 
impacting employment levels. Out of over 100,000 prospective “welfare to work” 
placements, three individuals were successfully placed. In the aftermath of the 
program, several employment agencies stated - in writing -- that they would no 
longer seek to place the unemployed in seasonal agricultural work because it 
suffered from such a low success rate, and that seasonal agriculture was “not a tit” 
for these individuals. 


Other regions of the country have also tried to recruit domestic employees. In 2006, 
in Washington State, a tight labor supply for the cherry harvest was a warning sign 
of a looming labor shortage for the much larger apple harvest. .Again, state and local 
agencies teamed up with grower associations to conduct an advertising blitz and 
provide special training on how to safely pick apples without harming their market 
value or damaging the trees’ future productivity. In that program, over 1700 
workers were sought; roughly 40 were successfully placed. In 2007, the North 
Carolina Farm Bureau Federation set up a statewide hotline for job seekers, and 
advertised it in print and on radio. North Carolina needs roughly 60,000 crop and 
livestock workers each season. Two calls were received; one was from a 
grandmother who felt that farm work would do her grandson good. 

Recently, the United Farm Workers Union documented the same conclusion. In 
2010, the Union launched the “Take Our .lobs” program, including a media blitz 
that garnered national coverage. As of mid-October, which generally marked the 
end of the growing season and the campaign, 10,021 people had inquired about jobs 
in the fields, yet only nine people had taken jobs. The President of the Union 
testified at the hearing that most of them quit after a few days. 

The agricultural labor program proposed by Congressman Lungren makes moot 
any assertion that domestic workers are willing to agricultural jobs by providing 
farm workers with the same protections, no more, no less, than U.S. workers with 
respect to all employment related laws and employment taxes. Thus there would be 
no reason for an employer to prefer a temporary foreign worker over a U.S. worker. 


3. You testified that Arizona's E-Verify law has hurt the Arizona agricultural industry. 
However, Arizona Farm Bureau spokesman Joseph Sigg recently stated that “E-Verify has not 
been measurably disruptive to the labor supply of Arizona agriculture,” (“B-Verify and 
Agriculture— Arizona Perspective,” Bellingham Herald , Sept. 30, 2011). Are you aware of any 
evidence or data to support your contention? If so, please provide it to the Committee. 

In light of state mandated E-Verify, H-2A is the only mechanism for producers to 
obtain a legal workforce. A majority of specialty crop agriculture production in 
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Arizona takes place in Yuma. The Western Growers members who farm in V'uma 
hire Mexican H-2A workers who live in Mexico and commute to work. Many of 
these H-2A employees prefer to return home after each work day. The Department 
of Labor appears, at best, indifferent to agriculture’s needs in this area. These 
employees decline to use the approved housing that is required to be provided to 
them by the growers under H-2A regulations. Despite repeated requests for an 
adjustment to the requirements, the Department of Labor has taken the position 
that employers must make the housing available for the H-2A commuters prior to 
obtaining employer H-2A certincation, regardless of whether the H-2A workers 
intend to use it. This imposes a significant cost on the growers without affording 
any benefit to the intended H-2A worker beneficiaries. 


4. What percentage of your members hire workers w'ho are illegally within this country and 
who therefore cannot be legally employed? 

Our members only hire workers who present work authorization documents that 
appear valid on their face. However, according to the National Agricultural 
Worker Survey (NAWS), over 50% of the hired farm labor force is unauthorized. 
Experts believe that the actual percentage is much higher, as the NAWS relies on 
workers self-disclosing their status to an interviewer who is acting on behalf of the 
U.S. Government. Credible evidence resulting from employment-based immigration 
enforcement and other sources points to at least 70% of the farm labor force lacking 
proper work authorization. 
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Senator Charles E. Grassley 
Questions for the Record 
Arturo Rodriguez 

1 . There has been much discussion about moving the H-2A program from a 
certification process to an attestation process. 

a. What are the problems you face or see with the certification process? 

The certification process is integral to protecting the rights of US workers, but requires 

active oversight by DOL of the employer’s recruitment and hiring of US workers and the details 
of the job offer if it is to be elTective, Unfortunately, DOL does not have adequate resources to 
fulfill its obligations under the certification process. As a result, the current certification process 
can be easily manipulated by growers seeking to hire H-2A workers. It does not prove that US 
workers are not available; it simply proves that the U.S. Department of Labor does not have the 
resources or is otherwise incapable of recruiting thousands of qualified US workers at wages 
which are unattractive even to US workers who are currently doing farm work. 

For example, livestock workers in the western states currently earn $10 to $12 per hour 
according to surveys conducted by the United States Department of Agriculture. Is it surprising 
that the Department of Labor is unable to recruit several thousand sheep herders when the sheep 
ranchers only pay $750 per month or less than $5 per hour (the sheep herders are required to be 
on call 24 hours per day seven days per week)? 
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b. Do you support or oppose an attestation process whereby employers who 
bring in foreign workers would have to “attest” that they’ve tried to find or 
hire an American first? Please explain. 

The UFW opposes replacing the current certification process with an attestation process. 
If the objective is to protect the jobs of US workers, and in particular, the 600,000 to 800,000 US 
workers who currently work in agriculture, the certification process needs to be strengthened, not 
weakened. It is critical that the 50% rule which requires US workers to be hired for the first 50% 
of the contract period be retained as this is the only raeaningfiil protection for US workers at 
present. In addition. Congress should consider eliminating the economic incentives which lead 
employers to prefer H-2A workers over Americ;ms. Currently, agricultural employers are exempt 
from paying employment taxes on their H-2A workers, unlike the other H visa programs which 
require the payment of these taxes, giving H-2A workers a 10% cost advantage over Americans. 
If Congress is serious about protecting US jobs it needs to level the playing field by eliminating 
these exemptions and the exclusion of H-2A workers from the protections of the Migrant and 
Seasonal Agricultural Worker Protection Act. 

The current certification process requires active oversight to evaluate offered job terms 
and claims of labor shortages; however, an attestation process typically requires only that the 
employer sign a brief form promising to comply with whatever obligations it has. This change 
may satisfy employers’ demands for ease in application but ignores the ineparable damage that 
would be caused by false attestations and lack of DOL supervision of the recruitment process. An 
attestation process could lead to the widespread displacement of US workers. 
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2. There has been a great deal of support to make E-Verify a staple in every 
workplace. I have been a champion of the system since it was created in 1996. 

There are many employers in the agricultural sector that use it. It is my hope E- 
Verify will be made mandatory for all employers, virtually replacing the paper 1-9 
process. My question is about functionality. The system is web-based. It’s free. 

It’s easy to use. What recommendations do you have for Congress to make sure E- 
Verify works even better for all sectors of the economy and for all businesses, 
regardless of size? 

We believe that E-Verify or a similar system may have a place as part of a comprehensive 
solution that deals with the current unauthorized workforce. However, we believe that the most 
likely response to making E- Verify mandatory for agricultural employers will be to transfer the 
hiring function to farm labor contractors, making enforcement more difficult. Congress should 
consider making agricultural einployei's jointly liable with their contractors for complying with 
the E-Verify requirements, and at the very least, amend the Migrant and Seasonal Agricultural 
Worker Protection Act to make it a violation for fann labor contractors to hire unauthorized 
workers. 


3. Senator Feinstcin mentioned a proposal that would allow undocumented workers in 
the agricultural sector to obtain a “blue card” and stay lawfully in the United States 
as long as he or she continued to work in agriculture. Senator Feinstein also 
proposed putting biometric markers on the “blue card”. 

a. Bo you support the biometric “blue card” idea proposed by Senator 
Feinstein? 
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b. If biometric “blue cards” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader 
that presumably be required of employers? 

We wholeheartedly support Senator Feinstein’s efforts to create a workable “blue card” 

program tor undocumented workers in the agricultural sector. If biometric cards are required, the 
employer will have to bear the cost of the biometric reader just as the employer will have to bear 
some of the costs associated with the E-Verify program. However, it may be possible to make 
readers available to small employers either throu^ the employment service system, grower 
associations, or independent companies which would provide verification services for a fee. 


4. Many proponents argue that amnesty for those illegally here is the only viable 
solution to our immigration and workforce shortage problems. They claim that 
foreign workers arc doing jobs that Americans just won’t do. On the other hand, 
some would argue that if you legalize the undocumented workers here now, human 
nature will encourage those workers to get out of agriculture and do a job that is 
safer, cleaner, and easier. If Congress were to legalize those working currently in 
agriculture, how would we deal with the future labor problems if such workers 
moved up the economic chain and away from agricultural work? 

The underlying problem is that the US has an unstable agricultural labor market that 
requires constant replenishment with new workers from abroad. The reasons for this chronic 
labor market instability were accurately described in a 1 994 study by the United States 
Department of Labor: 

The constant outflow of workers is a consequence of the difficulties of making a living 
from U.S.farm work Most migrant farmworkers live a marginal existence, even after 
they stop migrating and settle in one location. The majority of migrants and former 
migrants live in poverty endure poor working conditions, and receive no government 
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assistance. Thus, only those migrants with few alternatives stay in farm work. This leads 
to a maturing labor force composed mostly of workers with low levels of education and 
lacking English skills, whose improvements in w>orking standards are continually 
undermined by new workers willing to work for less. 

The poor living and working conditions of migrant and formerly migrant farmworkers 
are the result of labor practices that shift production costs to workers. In particular, the 
farm labor system relies heavily on temporary jobs, often uses the highly competitive 
subcontracting market for labor management, and frequently recruits workers in a way 
that residts in a chronic oversupply of labor. Each of these practices reduces employee 
costs at the expense of worker earnings. As a result, migrant workers, their families and 
communities, rather than producers, tax-payers and consumers bear the high costs of 
agriculture 's endemic labor market instability. 

The high outflow of farmworkers to non-farm work in the United States and the constant 
replenishment from abroad means the agricultural labor market senses as an entry point 
for low-wa^e, low-skilled immisrants for the entire U.S. economy . To slow this influx of 
new entrants and .stabilize the farm labor market requires diverting the costs of instability 
from the migrants hack to the employers, taxpayers, and consumers who benefit from 
their labor. (Emphasis added/ 

This analysis is not new. Twenty years ago, the last blue-ribbon commission established 
by Congress to study the question reached the same conclusion. We find ourselves in the current 
situation because unfortunately the recommendations of that commission were never 
implemented. 

In 1986 when Congress passed the Immigration Refonn and Control Act (“IRCA”) it 
authorized a Commission on Agricultural Workers to study the effects of the Act on the 
agricultural industry and make recommendations for the future. The Commission could not be 
accused of being a bunch of liberals or labor activists; eight out of the eleven Commissioners 
were appointed by Ronald Reagan or Strom Thurmond. Only two of the Commissioners, 

Dolores Huerta and Cardinal Mahoney, could he described as representing the interests of the 


^Migrant Farmworkers: Pursuing Security in an Unstable Labor Marked Research Report 
No. 5, U.S. Department of Labor Office of Program Economics, May 1 994. 
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farmworkers. Its recommendations therefore should be taken seriously by Republicans as well as 
Democrats. 

The Commission noted that while IRCA was successful in legalizing large numbers of 

agricultural workers, “ineffective enforcement of employer sanctions and inadequate border 

controls have curbed neither illegal immigration nor the emplo>'ment of unauthorized workers in 

agriculture,” What agriculture needed most was a more stable labor markeC “ the goal of 

controlling illegal immigration would be best served by the development of a more structured 

and stable domestic agricultural labor market with increasingly productive workers; 

Such a system would be characterized by more effective recruiting and job matching, 
reduced worker turnover and higher retention rates, a more dependable labor supply, 
institutionalized opportunities for training and advancement, and a better balance 
between labor supply and demand. Such a system would further address the needs of 
.seasonal farmworkers through higher earnings, and the needs of agricultural employers 
through increased productivity and decreased uncertainty over labor supply. Market 
mechanisms would provide the incentives that would ultimately lead to and maintain this 
stabilization. 

A stable and reliable workforce is critical to the long-term health of the industry and 
would thus provide clear benefits to both workers and employers. 

Ho wever, none of the Commissions’s specific recommendations to stabilize the labor 

force, improve productivity, and increase earnings for fannworkers through longer periods of 

employment were ever implemented: 

Recommendation: “Illegal immigration must be curtailed,” Not done 

Recommendation: “The Department of Labor’s U.S. Employment Service should develop a new 
and/or alternative system for recruiting qualified fanu labor to meet agriculture’s constantly 
changing labor needs.” Not done 

Recommendation: “The U.S. Department of Agriculture’s Extension Service, the U.S. 
Department of Labor’s Employment Ser\'ice, and state agencies and universities should 
undertake a major effort to educate growers, packing house operators, farm labor contractors, 
workers, and worker organizations in the need for and benefits of improving labor management 
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practices in agriculture.” Not done 

Recommendation: “Agricultural employees should be provided with federal/state unemployment 
insurance coverage that provides them with protection against unemployment comparable to that 
of other workers in the United States.” Not done 

Recommendation “Congress should encourage all states to provide Workers’ Compensation 
Insurance coverage comparable to that of other workers in the United States.” Not done 

Recommendation “Fannworkers should be afforded the right to organize and bargain 
collectively, with appropriate protections provided to all parties.” Not done 

Recommendation “The enforcement of protective statutes for fannworkers should be made more 
effective.. All laws relating to ftmn labor should be uniformly enforced by the agencies concerned 
so that employers not in compliance do not gain an unfair competitive advantage over those 
employers in full compliance with the various laws and regulations.” Not done 

The Commission concluded that “to the extent that job opportunities are secured by legal 

workers in a more stable labor market, the pull factor for illegal immigration is reduced.” That is 

just as true now as it was twenty years ago. We need a stable, legal workforce for agriculture. 

Simply enacting mandatory E-verify with or without an expanded guest worker program will not 

address the ufvderlying problem. Only a comprehensive approach addressing the above factors 

and offering undocumented workers an opportunity to earn lawful immigration status will work. 
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Feds: Margate Company Lured Haitians to U.S. with False Promises 

From OrlandoSentinel.com, “Jon Burstein, Sun-Sentinel, 25 Oct 2011. 

FORT L.A.UDERDALE — The operator of a now-defunct Margate company promised 
steady-paying jobs to Haitian workers, but left them in the U.S. desperately fending for 
themselves or living in trailers without electricity, according to federal prosecutors. 

Marie Nicole Dorval, the president of Manidor Financial Group Inc., was criminally charged on 
Monday with a single count of conspiracy to commit visa fraud. She is accused of using a 
network of recruiters in Flaiti to lure 145 people to South Florida iu April 2009 on temporary 
work visas. 

The workers paid Dorval and her recruiters, thinking they would be getting jobs in construction 
or on a farm with the chance of eventually getting green cards to stay, according to the U.S. 
Department of Justice's Civil Rights Division. 

Once the workers arrived in South Florida, there was no work or housing, according to court 
records. Some were eventually transported to Gainesville-area fanns where they lived in trailers 
with floors covered in filth and no beds, federal prosecutors said. 

Dorval, 41 , could face up to five years in prison on the single charge filed in Fort Lauderdale 
federal court. Prosecutors wrote in court documents that they believe the trial will last “0 days,” a 
clear indication they think the criminal case will end in a plea deal. 

Six of the workers had attempted to sue Dorval in 2009, .saying they had each paid in excess of 
$3,500 to come to the United States. They alleged they were stranded in Florida and told not to 
complain or else immigration officials would be called, according to the Broward Circuit Court 
lawsuit. 

That case was dismissed. The workers’ attorney, Barry Silver, said his clients “pretty much 
disappeared into the woodwork” after the lawsuit was brought. 

“We’re still trying to track them down and if wc can, we will refile the case,” Silver said. 
“[Manidor] seemed like an exceptionally shady operation,” 

Court documents did not list a criminal defense attorney for Dorval. An attorney who represented 
her in the civil lawsuit against Manidor did not return a phone call. 

The case marks the second time in two years that a South Florida company has been accused of 
luring Haitians to the United States with the false promise of .steady wages under a temporary 
worker program. 

The owners of two North Miami Beach companies are facing federal charges in Gainesville. 

They are accused of luring about 50 workers to the United States, then taking their passports and 
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forcing them to live in substandard conditions on an Alachua County fami. 

Several workers suffered permanent scars when they were forced to pick beans in a field that had 
just been sprayed with chemicals, according to court records. 

Carline Ceneiis, owner of Carline Hot Pickers, and Willy Paul Edouard, owner of Puroul Picking, 
could go on trial as early as January. 

jburstein@tribune.com or 954-356-4491 

Source: OrlandoSentinel.cora, “Feds: Margate company lured Haitians to II.S. with false 
promise,s” by Jon Burstein, Sun-Sentinel, 25 Oct 2011. 
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Senator Jeff Sessions 
Questions for the Record All Witnesses 

1. Do you believe that any immigration system we devise should be one that is clear 
and can be and is enforced? 

The UFW agrees that our immigration system should be clear and capable of 
enforcement. We believe that in order for our currently broken immigration system to be clear 
and capable of enforcement, it must be reformed in a comprehensive manner which offers the 
current undocumented an opportunity to earn legal immigration status and stabilizes the farm 
labor market. We believe that our immigration policy should be fair and consistent with 
American values. 

2. Do you believe there is any way to ensure that guest workers will actually be 
temporary and able to be reduced when their labor is no longer needed by the market? 
Please explain your answer. 

Our current guest worker programs are seriously flawed in that they tie the guest worker 
to a particular employer thus destroying a free labor market capable of balancing supply and 
demand. This leads employers who use the guest worker programs to become dependent on 
guest workers resulting in a temporary program becoming permanent. 

The sheep industry in our western states provides a good example of how dependence on 
guest workers becomes permanent. 'ITie sheep industry has used foreign sheep herders for over 
five decades. During that time there has been little or no improvement in the wages and working 
conditions offered by the industry. Today livestock workers in the western states other than 
sheep herders are paid $10 to $12 per hour. H-2A sheep herders who are expected to be on call 
24 hours per day, 7 days per week are paid only $750 per month. Even if the sheep herders only 
worked 40 hours per week, that works out to less than $5 per hour. As long as the sheep industry 
is guaranteed workers at less than $5 per hour, there will always be a “need” for these guest 
workers. 

3. Do you agree that one of the largest unforeseen side effects of guest worker 
programs is the cost of the foreign worker to the taxpayer in the form of education, 
healthcare, and increased government-wide infrastructure? How would a proposed guest 
worker program address those issues? Would employers be required to provide health 
insurance, for example? Please explain your answers. 

The current H-2A guest worker program m agriculture does not impose significant 
education, healthcare, and increased government-wide infrastructure costs on taxpayers, at least 
as far as the H-2A workers themselves are concerned. 

Agricultural employers, including those who employ guest workers, should be 
responsible for providing health care for their workers to the same extent as other employers. 
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How any new guest worker would address these issues depends on the specifics of the 
legislation. 

4. If only a fraction of agricultural employers use the H-2A program, how can we 

determine whether it is really meeting the needs of agricultural employers? 

Our current guest worker programs including the H-2A program attempt to balance the 
needs of employers for workers against the desire to protect the wages and working conditions of 
American workers. Clearly, American workers would be better off if there were no guest worker 
programs. Conversely the needs of employers would best be met through a program that 
admitted an unlimited number of workers without any labor protections. 

Only a fraction of agricultural employers utilize the H-2A program because it is generally 
cheaper to employ unautliorized workers than to employ H-2A workers or legal American 
workers, [f the goal is simply to maximize the number of H-2A workers employed, that could be 
done by eliminating the labor protections so that the cost of employing guest workers was less 
than the cost of employing unauthorized workers; however, that would not protect the wages and 
working conditions of the 600,000 to 800,000 American workers who still work in the 
agricultural sector. 


5. Do you agree that depressed wages are the main reason that Americans are 
reluctant to take farm jobs? Do you agree that these depressed wages increase the 
instability of the agricultural workforce? Do you agree that current wage levels will result 
in the current immigrant, legal and illegal, agricultural workforce moving into other 
sectors of the economy, such as construction, for example? Please explain your answers. 

Depressed wages certainly are one factor. Another reason is that our laws often treat 
agricultural workers differently than other workers. For example, 1 5 states still exclude farm 
workers from coverage under their workers’ compensation laws despite the fact that agiiculture 
is one of the more dangerous occupations. American workers rightly associate farm work with 
substandard wages and working conditions. 

The poor living and working conditions of farm workers are the result of labor practices 
that shift production costs to workers. In particular, the farm labor system relies heavily on 
temporary jobs, often uses farm labor contractors for labor management, and frequently recruits 
workers in a way that results in a chronic oversupply of labor. Each of these practices reduces 
employee costs at the expense of worker earnings. As a result, farm workers, their families and 
communities, rather than producers, tax-payers and consumers bear the high costs of 
agriculture’s labor market instability. 

If we iire serious about slowing the influx of new entrants and stabilizing the farm labor 
market, we need to focus on diverting the costs of instability from the farm workers back to the 
employers, taxpayers, and consumers who benefit from their labor. 


2 


09:10 Jan 12, 2012 Jkt071756 


I 


VerDate Nov 24 2008 


PO 00000 Frm 00088 


Fmt 6633 


Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



83 


6. Do you agree that the availability and extension of unemployment benefits to 
citizens who are not working contributes to the lack of American workers who will take 
agricultural jobs? Please explain your answer. 

I do not believe that the availability of unemployment benefits to workers who are 
unemployed through no fault of heir own contributes to the lack of American workers willing to 
take agricultural jobs. Actually, it is just the reverse, it is the unavailability of unemployment 
benefits to agricultural workers which makes these jobs less desirable to Americans. Although 
unemployment benefits were extended to farm workers in 1978, only a few states provide full 
coverage. Many states exclude seasonal employees and farm workers’ employment patterns 
often make it difficult for them to qualify for benefits. Seasonal agricultural workers are, by 
definition, employed for less than a full year. As a result, significant unemployment and 
underemployment among faim workers is common - particularly within the fruit, vegetable, and 
horticultural specialty sector. If we want Americans to take these jobs it is essential that farm 
workers receive the full protection of unemployment insurance programs and the differential 
coverage of farm workers across the unemployment insurance programs of various states be 
eliminated. 

7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under 
the Immigration Reform and Control Act. This program was wrought with fraud, and 
many illegal immigrants who did not qualify for amnesty were able to become citizens 
under the program. Do you believe that a new temporary worker program that provides 
amnesty for the current illegal workforce would also be susceptible to such fraud? How 
could it be avoided? 

Unfortunately, all immigration programs including guest worker programs such as the H- 
2A program and H-2C proposal are susceptible to fraud. For example, the Orlando Sentinel 
reported just yesterday that 145 workers were fraudulently lured to South Florida to do farm 
work on temporary work visas. See attached story, “Feds: Margate Company Lured Haitians to 
U.S. with False Promises”). The blue card legalization program contained in AgJOBS is 
designed to combat the type of fiaud we saw in the SAW program. The prospective work 
requirement would discourage applicants who did not really have prior experience working in 
agiiculture. Another significant measure to prevent fraud is the limitation on the ability of the so- 
called “notario publicos” and for-profit immigration agencies to participate in the legalization 
program. 


Senator Jeff Sessions 
Questions for the Record 

Arturo S. Rodriguez, President, United Farm Workers 

1. You testified that the passage of H.R. 2847, the “American Specialty Agriculture Act” 
sponsored by House Judiciary Chairman Lamar Smith would cause displacement of 
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American workers and characterized it as “un-American.” However, H.R. 2847 would 
require employers to take certain steps to recruit American workers. 

a. Please explain why you believe that H.R. 2847 is un-American. 


! believe that H.R. 2847 will not protect the wages and working conditions of American 
workers and would, if enacted, lead to massive displacement of the 600,000 to 800,000 
Americans who still work in the agricultural sector. The centerpiece of the bill is a 
wage methodology which will significantly lower wages for farm workers in the 
United States, both legal and unauthorized workers. Up to 500,000 workers or 
one quarter of the entire farm labor workforce would be admitted to the US for 
short-term employment at wages below those currently paid US workers. 

Under H.R. 2847 the prevailing wage is defined tis the “first level” in a four level 
wage system. The first level is actually the median wage for the lowest third of 
workers in an occupation while the level four wage is the median for the top two- 
thirds of the wage di.stribution. The mean wage or the average w'age for workers 
in the occupation is actually the level three wage. In practice, 80 to 85% of the 
workers surveyed are paid more than the first level wag^- it is by definition a 
substandard wage. In many areas of the country, the level one wage is a dollar or 
more less than the average wage paid crop workers. If large numbers of workers 
are admitted to the United States at this wage rate, the average wages paid 
agricultural workers will fall to even lower levels than they are today, hastening 
the exodus fi'om agriculture of the remaining US workers. 

In fact, the incentive to displace US workers, as opposed to unauthorized workers, 
is greater precisely because US are generally paid more than unauthorized 
workers. The incentives to replace US workers with new H-2C workers are 
further enhanced when one considers that the employer will not have to pay FICA 
or FUTA taxes on the H-2C workers’ wages. This makes it roughly 10% cheaper 
to employ an H-2C worker than to employ an American worker, even without the 
considerable wage differential e.stabli,shed by the new wage methodology. 

A concrete example will show just how large the economic incentive to 
discriminate against US workers would be under the proposed legislation.. The 
most recent information available from DOL’s Online Wage Library for Foreign 
Labor Certification shows that livestock workers in Ventura County, California 
are paid an average of $ 1 2.00 per hour. For a year-round employee that adds up to 
an amiual income of $24,960. Under the Smith bill, an employer seeking to hire a 
livestock worker under tlic H-2C program would only have to advertise the job at 
$8.93 per hour. US workers would either have to accept a rate more than three 
dollars under the going rate or see the job go to a guest worker. For the employer 
hiring an H-2C worker instead of an American will save $6,386 per year in 
wages. However, that is not the only saving; the employer doesn’t have to pay 
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employment taxes on the wages of the H-2C worker resulting in an additional 
saving of about $2500 per year. The total saving to the employer is nearly $9,000 
per year. 

The short-term impact of the Smith bill in reinstating the level one wage under 
the H-2A program would be to transfer approximately $150 million per year fi'om 
US workers and guest workers to the current H-2A employers. Ihe long-term 
impact should the program expand to the 500,000 worker cap would be to reduce 
the earnings of the poorest group of workers in America by at least a billion 
dollars per year. 

In addition to the lower wage standard, the Smith bill drastically reduces 
employer responsibilities to inform US workers about job opportunities and 
eliminates or weakens labor protections which have been in effect for decades; 

- Protections for US workers in the recruitment process have been weakened. The 
proposed H-2C program would limit the ability of US workers to learn about job 
opportunities by reducing requirements for job postings and limiting the role of 
state workforce agencies. Also, instead of requiring the employer to petition DOL 
for certification of a labor shortage, the proposed H-2C program would only ask 
an employer seeking H-2C workers to include labor attestations in his application 
to the Department of Agriculture. An unscrupulous employer can claim that no 
American workers arc available (or at least none willing to work for a wage lower 
than the wage paid 80% of the workers in comparable employment) whether or 
not any efforts wore made to recruit workers. 

- The most important protection for US workers- the 50% rule has been 
eliminated. The 50% rule requires that the employer hire US workers who apply 
for the first 50% of the contract period. The 50% rule is virtually the only way an 
American worker can be hired under the existing program since American 
workers very rarely find out about the job opportunities before the work actually 
starts. 


- Instead of providing workers with free housing that has been inspected and 
meets federal standards as the current law requires, the employer can provide a 
voucher unless the Governor certifies there is not adequate housing available; 
workers who live on the border do not have to provided with any housing; 

- The guarantee of employTOent for three-fourths of the hours worked in the 
contract is reduced to an almost meaningless guarantee of 50% of hours offered; 
the guarantee is the principle protection against over-recruitment; 

- The tran.spottation reimbursement is no longer from the place from which the 
worker traveled to come to the employer’s job site but only from place where the 
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worker was approved to enter the U.S. i.e. a consulate which could be hundreds of 
miles from the worker’s home. 

- The bill also contains language which would eviscerate worker protections 
under the holding of Eleventh Circuit Court of Appeals in Arriaga v. Florida- 
Pacific Farms and thereby allow their employers to reduce their wages below the 
minimum by imposing on the worker the obligation to absorb visa, transportation 
and other costs relating to their entry into the US. This harkens back to practices 
long outlawed for US workers. 

- The bill contains a number of provisions relating to legal services, access to 
labor camps, compulsory arbitration and mediation w'hich are transparently 
designed to make it as difficult as possible for the guest workers to enforce their 
contract rights against their employers. 

The elimination of the 50% rule, the substitution of an attestation procedure for 
labor certification, and the transfer of program responsibilities from the 
Depaitment of Labor to the Department of Agriculture all send a dear signal that 
guaranteeing employere access to cheap foreign labor is more important than 
protecting the wages and working conditions of U..S. workers. 


b. Do you agree that any temporary guest worker program must ensure that 
American workers are not displaced and encourages the hiring of American 
workers? 

1 certainly agree that any guest worker program must ensure that American 
workers are not displaced and encourage the hiring of US workers. However, 
Congress must do more than merely exhort employers to do the right thing. 
Congress needs to remove the economic incentives in the current program which 
make it cheaper to hire an H-2A worker than to hire an American. In contrast to 
the other H-visa programs, under the H-2A program, agricultural employers do 
not have to pay FICA and FUTA taxes on the wages of the H-2A workers making 
it about 10% cheaper to hire H-2As than to hire Americans. In addition, H-2A 
workers are excluded from coverage under the Migrant and Seasonal Agricultural 
Worker Protection Act providing employers with another reason to prefer H-2As 
to Americans. If Congress wants to protect US workers from being displaced, 
they need to level the playing field, by eliminating these exemptions and 
exclusions. Further, Congress must increase funding to DDL so that it has 
adequate resources to review H-2A applications under the certification process 
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aiid ensure that US workers are not be displaced or adversely affected by the 
hiring of temporary foreign workers. 


2. You testified that those who do not have experience working on a farm arc 

less productive than those who do have that experience. I am sure this is true 
in every industry. However, other industries have invested their time and 
money in training a legal workforce. Isn’t it true that there would be a 
larger legal workforce in the agricultural industry if the farmers had 
invested in training those who arc in this country legally? 

We can all agree that there are many things the agricultural industry could have 
done and .should have done to attract and retain a legal work force. Today, the 
agricultural sector is in danger of losing the services of a million experienced 
workers. The costs of replacing this workforce with new guest workers is 
enormous and counterproductive. I am convinced that providing legal status to 
these workers remains the best solution to a difficult problem for employers, 
workers and the national interest. 

In addition to legalizing our current experienced workforce, agricultural 
employens should be encouraged to engage in the same strategies as other 
employers to attract and retain a lawful workforce by offering higher wages, 
improved working conditions, training, and opportunities for advancement. 
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Stnator Charles E. Grassley 
Questions for the Record 
Eric A. Ruark 


1 . There has been much discussion about moving the H-2A program from a certification 
process to an attestation process, 

a. What are the problems you face or see with the certification process? 

Answer; The paperwork for the certification process has been criticized by 
employers as being too complicated, and the turnaround time not fast enough to 
meet employers’ time sensitize needs. These complaints should be addressed, but 
improvement on these fronts is certainly attainable. The Department of Labor should 
be able to anticipate when and where seasonal labor is needed and quickly 
accommodate legitimate requests for seasonal workers. One of the problems with 
the non-utilization of the H-2A program is that it has not allowed the program to 
adapt itself to genuine labor market needs, nor to the needs of employers who wish 
to participate. If few employers use the program, and some only sporadically, it is 
not a true test of its functionality. 

b. Do you support or oppose an attestation process whereby employers who bring in 
foreign workers would have to “attest” tliat they’ve tried to find or hire an 
American first? Please explain. 

Answer: The certification process is not fatally flawed the way an attestation 
process, as I understand it, would be. A change to attestation would allow 
employers to make claims of labor shortages without having to prove them to be 
true. This would be, to borrow a phrase, like allowing the fox to guard the 
henhouse. An apt comparison would be with the current wage and displacement 
attestation process in the H-1B program, which the evidence shows has not 
prevented abuses. Similar abuses would likely characterize an H-2A program 
that depended on employer attestation- 

2, There has been a great deal of support to make E-Verify a staple in every workplace. 1 
have been a champion of the system since it was created in 1996. There are many 
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employers in the agricultural sector that use it. It is my hope E- verify will be made 
mandatory for all employers, virtually replacing the paper 1-9 process. My question is 
about functionality. The system is web-based. It’s free. It’s easy to use. What 
recommendations do you have for Congress to make sure E-Verify works even better for 
all sectors of the economy and for all businesses, regardless of size? 

Answer: FAIR recognizes and very much appreciates Senator Grassley’s work on E- 
Verify. We support the program, which is extremely efficient, accurate, and conducive to 
use by businesses of all sizes and types. Those are the very reasons that employers 
who hire illegal workers oppose it. That does not mean that there are not things 
Congress can do to make E-Verify work even better. The first is to make E-Verify 
mandatory for all U.S. employers, including agricultural employers. An employer who 
willingly hires illegal workers is never going to volunteer to use the program, and the 
current 1-9 requirement makes it easy to get away with breaking the law. 

Requiring the Social Security Administration to notify the Department of 
Homeland Security when a Social Security number is being used in a way that indicates 
identify theft would close a loophole that currently exists. As it stands now, the Social 
Security Administration has a firewall that prevents it from alerting DHS that a SSN is 
being used fraudulently to receive work confirmation through E-Verify. 

Another crucial component is to ensure that federal legislation making E-Verify 
mandatory does not preempt individual States horn working in tandem with federal 
authorities to make sure that employers are complying with the law, and to allow States 
the ability to hold employers who violate the law accountable. No law passed by 
Congress is effective if it is not enforced, and immigration law illustrates that point well. 

If there is not an active partnership between Federal, State, and Local governments, or if 
State and Local governments are prohibited from enforcing federal immigration law, the 
effectiveness of E-Verify will be greatly diminished. 

3. Senator Fcinstcin mentioned a proposal that would allow undocumented workers in the 
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as 
he or she continued to work in agriculture. Senator Fcinstcin also proposed putting 
biometric markers on the “blue card”. 

a. Do you support the biometric “blue card” idea proposed by Senator Fcinstcin? 


VerDate Nov 24 2008 


09:10 Jan 12, 2012 Jkt071756 PO 00000 Frm 00095 


Fmt 6633 


Sfmt 6633 


S:\GPO\HEARINGS\71756.TXT SJUD1 


PsN: CMORC 



90 


Answer: FAIR would not support a "blue card” as proposed by Senator Feinstein, 
whether it included a biometric component or not. The plan as outlined by Senator 
Feinstein rewards illegal immigration and the employers who profited from hiring 
them. What is described above is a form of amnesty that is accompanied by a sort 
of indentured servitude for the workers who qualify. It is also unlikely that there 
would be a system put in place that would ensure that qualifying workers would exit 
the United States upon the expiration of their visa. There is a legal way to bring 
agricultural workers into the United States. FAIR would like to see Congressional 
efforts focused on making adjustments to improve the H-2A program, 
b. If biometric “blue cards” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader that 
presumably be required of employers? 

Answer: If any “blue card” program were to be implemented by Congress, despite 
strong public opposition, it would an amnesty and employers who wished to 
participate should bear the full costs of instituting that program. A majority of the 
American people rightly oppose amnesty because it rewards illegal immigration, but 
employers should not profit from their illegal behavior, either. 

4. Many proponents argue that amnesty for those illegally here is the only viable solution to 
our immigration and workforce shortage problems. They claim that foreign workers are 
doing jobs that Americans just won’t do. On the other hand, some would argue that if 
you legalize the undocumented workers here now, human nature will encourage those 
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If 
Congress were to legalize those working currently in agriculture, how would we deal 
with the future labor problems if such workers moved up the economic chain and away 
from agricultural work? 

Answer: Amnesty for those working illegally in the United States in agriculture would 
facilitate the movement of these workers into other occupations. The history of the 1 986 
amnesty demonstrates just that. However, that movement takes places, even without an 
amnesty program. There is no shortage of farm workers in the United States; instead there 
is a shortage of workers who are willing to take these jobs at the wages and conditions that 
are being offered by the operators of large commercial farms. That is why those employers 
rely upon a constant supply of illegal alien workers. 
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If Congress legalized those currently working illegally in agriculture, the previous pattern 
would be repeated. Those workers would soon move into other occupations, leaving a void 
to be filled with a new cohort of illegal, low-wage workers. In fact, the Department of Labor 
operates training programs precisely in order to train agricultural workers to move into higher 
paying jobs. Employers who now hire illegal workers will be unlikely to end the practice as 
long as the opportunity exists to do so with little to no consequence. Right now, large 
growers have little incentive to hire legal workers. 
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Senator Jeff Sessions 
Questions for the Record 
All Witnesses 

1 . Do you believe that any immigration system we devise should be one that is clear and can 
be and is enforced? 

Answer: The U.S. immigration system should be designed with one clear purpose in 
mind, namely, the best interest of the American people. As it now stands, our 
immigration system consists of a collection of disparate programs designed for the 
benefit of special interests, and often benefits immigrants more than it does U.S. 
citizens. 

The immigration laws, however, are clear, and can be enforced. The problem we 
face is not a lack of resources but a lack of commitment from the federal government to 
ensure that these laws are enforced, as written by Congress. If the President, as the 
nation's Chief Law Enforcement Office, were to make clear his intention to carry out his 
duties in enforcing current immigration law he would send a powerful message to illegal 
aliens residing in the country, and to the rest of the world. Instead, the Obama 
Administration has sued Arizona and Alabama for attempting to assist the federal 
government with immigration enforcement and has promised to work to grant amnesty to 
over ten million illegal aliens. 

2. Do you believe there is any way to ensure that guest workers will actually be temporary 
and able to be reduced when their labor is no longer needed by the market? Please 
explain your answer. 

Answer: The way to insure that guest worker programs are truly temporary is for the 
federal government to track the entry and exit of admitted guest workers. No such entry- 
exit controls currently exist and, combined with weak interior enforcement efforts, it is all 
too easy for guest workers to overstay their visa and remain illegally in the United 
States. And it is all too easy for these illegal aliens to find employment. Mandatory E- 
Verify would prevent many of those illegally in the United States from finding work and 
would compel them to return to their home countries. 

The second problem is that U.S. employers who employ guest workers 
continually call for increases in guest worker admissions because expanding the labor 
pool benefits employers. The key to regulating the number of guest workers admitted is 
for the Department of Labor to assess reports of labor shortages, not to accept at face 
value the claims made by employers. The DOL must require a genuine labor test and 
require prevailing wage rates, such as the Adverse Effect Wage Rate. The reason many 
agricultural employers circumvent the H-2A program is to avoid complying with wage 
requirements. If employers were made to pay prevailing wage rates and were held liable 
for employing illegal workers, or abusing guest worker programs, there would be much 
less demand for these programs. 

.3, Do you agree that one of the largest unforeseen side effects of guest worker programs is 
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and 
increased government-wide infrastructure? How would a proposed guest worker 
program address those issues? Would employers be required to provide health insurance, 
for example? Please explain your answers. 

Answer: If guest workers are In the United States contributing to the U.S. economy and 
paying taxes -taking for granted that these workers are legal -then it is likely that the 
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individual guest worker is covering his/her cost to the taxpayer. But there are other 
costs that are often overlooked, some of which Senator Sessions highlights in his 
question. What we must also consider are the costs caused by guest workers who 
displace American workers, or reduce the earning power of all workers in the U.S. 

There are hidden, but very real costs. Less foreign workers would mean fewer 
Americans out of work and collecting government benefits as a result. 

The added cost to building and repairing infrastructure is also something that is 
almost always left out of a discussion about guest worker programs. Guest workers 
often stay in the United States for many years, and these programs are constantly 
adding more people to the U.S. population. Infrastructure costs, especially for public 
education, are outpacing our ability to pay for them. 

Guest worker programs can address these issues by being designed and 
implemented to only bring in workers that are necessary to the country’s economic 
needs, not to meet U.S. employers’ desire to pay their workers lower wages. Employers 
who sponsor a guest worker should be required to provide health insurance for that 
employee. This would guarantee that U.S. taxpayer will not end up footing the cost of 
medical care for guest workers. 

4. If only a fraction of agricultural employers use the IT-2A program, how can wc determine 
whether it is really meeting the needs of agricultural employers? 

Answer: It is because only 3-5% of agricultural workers are H-2A, as compared to 
approximately 50% who are illegal, that a legitimate labor shortage, if one indeed exists, 
cannot be ascertained. Further, employers cannot claim that the program has ever been 
extensively used since it was implemented in 1986. Interestingly, since 2006, when 
broad amnesty legislation failed to pass Congress, H-2A use has significantly increased. 
This suggests that employers will use the program if they believe they will have limited 
access to illegal workers. 


5. Do you agree that depressed wages arc the main reason that Americans are reluctant to 
take farm jobs? Do you agree that these depressed wages increase the instability of the 
agricultural workforce? Do you agree that current wage levels will re.sult in the current 
immigrant, legal and illegal, agricultural workforce moving into other sectors of the 
economy, such as construction, for example? Please explain your answers. 

Answer: Decreased wages are the main reason why Americans are reluctant to take 
farm jobs. Since the 1970s, wages for all low-skilled workers have remained stagnant, 
and the pay for farm workers has remained below that of other low-skilled workers. This 
situation has caused workforce instability because there is a tremendous incentive to 
enter into another occupation at the first opportunity, no matter the status of the worker. 
The history of the 1986 amnesty demonstrates this, as does the economic data since 
then. The solution of agribusiness to this problem has been to constantly replenish its 
labor force with more recently arrived illegal aliens. It is now often cheaper to rely on 
human labor because the labor costs are so low then it is to mechanize farming 
operations. In this respect, the United Sates is far behind most other developed nations. 

It is important to note that small farms have been increasing in recent years, 
which is notable in the face of the argument put forward by agribusiness that farming in 
the United States is on the verge of vanishing completely. These small farms provide a 
model where the labor force is relatively stable because these farms are not relying on 
the labor of illegal aliens, and pay higher wages to the workers they do hire. These are 
the true family farms that Americans most associate with our agricultural heritage. 
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6. Do you agree that the availability and extension of unemployment benefits to eitizens 
who are not working contributes to the lack of American w'orkers who will take 
agricultural jobs? Please explain your answer. 

Answer: It is logical to think that receiving government benefits while not working is 
more attractive to some American workers than toiling for poverty wages. If agricultural 
wages were increased by eliminating agricultural employers’ access to a low-wage 
illegal workforce, and the government incentivized Americans to work, even if they still 
received supplemental benefits from the federal government, more American workers 
would be drawn to agricultural jobs and the fiscal burden of illegal immigration would be 
greatly reduced. 

7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the 
Immigration Reform and Control Act. This program was wrought whth fraud, and many 
illegal immigrants who did not qualify for amnesty were able to become citizens under 
the program. Do you believe that a new temporary worker program that provides 
amnesty for the current illegal workforce would also be susceptible to such fraud? How' 
could it be avoided? 

Answer: Any amnesty program will contain ample incentive and opportunity for fraud, 
and all amnesty draft bills preclude information sharing with ICE, The very nature of 
illegal immigration and the massive identity fraud industry that accompanies it will make 
any effort to verify information a massive undertaking. DHS has consistently said that it 
lacks resources for enforcement efforts. It is not plausible to think that DHS could 
administer the labor-intensive administrative processes accompanying an amnesty, such 
as criminal background checks, verification of employment history, etc. The way to 
avoid such fraud is to avoid any program that includes amnesty. 

Senator Jeff Se.ssions 
Questions for the Record 

Eric Kuark, Director of Research, Federation for American Immigration Reform 

1 . Are low wages the sole reason why Americans do not make up the majority of farm 
laborers? 

Answer: Low wages are not the sole reason why Americans are not the majority of farm 
laborers, but it is the main reason. As evident from the testimony given at the hearing by 
agribusiness representatives, operators of large commercial farms take no responsibility 
whatsoever for the fact that wages for farm workers have remained stagnant for the past 
30 years. Their argument is that having half of all farm laborers working illegally has not 
driven down wages and working conditions in the sector. This is simply beyond the 
realm of believability. 

Researchers have shown that an increase in wages, even as little as one 
percent, leads to an increase in domestic workers. Because farm laborers are not paid a 
living wage, there is no incentive for Americans to take these jobs. If it is true, as it was 
suggested in the hearing, that Americans do not do farm work because they are lazy, 
obese, welfare-dependent, addicted to drugs, etc., then this is a national crisis that 
cannot be solved by the importation of foreign workers. 

2. Will Americans fill farm jobs vacated by illegal workers? Why? 
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Answer: Some Americans will fill farm jobs vacated by illegal workers. The evidence 
shows that Americans are about one-third of farm laborers and that Americans are 
willing to take these jobs if they offer adequate pay. The Congressional Research 
Service found that welfare recipients were willing to work if the transportation and 
housing arrangements offered to H-2A workers were offered to them. 

Farm jobs are usually not careers, no matter the status of the worker, yet, 
Americans have done farm jobs and, until very recently, were the majority of farm 
laborers. Traditionally, teenagers or younger workers did farm work as entry-level jobs 
to pay for college or as an introduction to the workforce. 

The reason this has changed is due to consolidation of food production by 
agribusiness and operators of large commercial farms deciding to pursue business 
practices that maintain low labor costs by choosing to hire illegal workers. This practice 
had been made possible and even enabled by the federal government at great expense 
to the American people. The real question is how many Americans will take farm jobs if 
wages and conditions improve, and how much demand there will be for seasonal guest 
workers. That question cannot be answered until the widespread use of illegal workers 
is ended. What we must also consider is: Should we have jobs in the United States that 
“Americans won’t do?"; Do we as a society accept the permanent exploitation of low- 
wage foreign workers? 

3. How do you answer those who claim that legalization of illegal alien farm workers would 
be the most effective and practical solution to creating a stable agricultural workforce? 
Answer: The history of the 1986 amnesty is the best answer to the argument that 
legalization would provide a stable agricultural workforce. As mentioned above, there is 
a great deal of turnover among farm laborers. When better opportunities are available 
farm workers take them. The lack of a stable workforce characterized the agricultural 
industry long before its opposition to recent increases in immigration enforcement 
efforts. Legalization is not the solution; providing jobs that pay a living wage is the 
answer. 

Furthermore, the willingness of employers to hire illegal workers and to rigorously 
defend the practice when challenged is unlikely to change as long as the opportunity to 
hire illegal workers continues to exist, no matter what program is in place to provide 
them with legal workers. If agricultural employers were required to use E-Verify, and 
those who broke the law were held accountable, a much more stable /ega/ workforce 
would materialize. It may not happen overnight, but the current situation did not arise 
overnight, either. If not enough U.S. workers return right away to agricultural work, the 
H-2A program can fill the gap. 

4. To what extent is interior immigration enforcement a key component of making any 
guest worker program function properly? 

a. Is not enforcement a key component of keeping all employers, including 
agricultural employers, on a level playing field? 

Answer; Interior enforcement is the key to any guest worker program. Illegal 
immigration would be substantially reduced if the job magnet were taken away. 
That can only be accomplished if laws against illegal hiring are vigorously 
enforced and penalties for employers consistently applied. Agricultural 
employers seem to believe that they have a special exemption from complying 
with the law. 
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b. If wc do not have interior enforcement won’t all employers, including agricultural 
employers, be tempted to increase their profits by using illegal labor, which is 
always cheaper? 

Answer: The temptation is there right now, and some employers who would 
prefer to follow the law are pushed to hire illegal workers. If there is little chance 
of facing punishment for breaking the law, it is a rational economic decision for 
an employer to hire illegal workers in order not to allow a competitor employing 
illegal workers from gaining an advantage. But some employers do not hire 
illegal workers because they understand the harm this does to the United States. 
Employers who do the right thing should not be put at a disadvantage. Those 
who follow the law should have confidence that the government which has put 
those laws in place will do its best to uphold them. 

5- Do you agree that it is fairer and better public policy to pay a little extra for fruits and 
vegetables than to subsidize illegal immigration, where the profits arc realized only by 
employers and the soaring costs of health care, education, and welfare arc borne by the 
American taxpayers? 

Answer: It is without a doubt better to pay a little more, and the emphasis here should 
be a “little more," for fruits and vegetables in order to ensure a legal workforce. More 
and more Americans are getting better informed about where the foods that they eat 
come from, but sometimes we pay more attention to how farm animals are treated than 
we do about how farm workers are treated. We have created a system where millions of 
Americans are out of work and farm work cannot provide them with a means to support 
a family because employers have made a business decision to drive down wages by 
employing and exploiting illegal workers. A system has been created where large 
commercial farms are enjoying huge profits while American taxpayers are left to pay the 
costs of illegal immigration. 

There was testimony that unless the demands of the agriculture industry were 
met, food prices would rise precipitously or food production would be “off-shored.” There 
is no evidence that supports this contention, and, as my research, and the work of Philip 
Martin, a professor of agricultural economics at UC-Davis, has demonstrated, higher 
wages paid to workers would have little impact on consumer food prices. 

6. You testified that unemployment rates arc higher than average for farm workers and that 
wages for farm workers arc lower than average. Can you elaborate on this statement, and 
explain why this is? 

Answer: The unemployment rate is higher than average for a number of reasons. 

There is a high turnover rate for farm workers due to the physical demands and the 
seasonal nature of the work, coupled with low pay. The use of illegal workers has had a 
profound effect on wages and on conditions for hired farm workers. Illegal immigration 
creates disincentives for legal workers to take these jobs, but also gives an incentive for 
employers to hire illegal workers, relegating legal workers to the unemployment roll. 

The Congressional Research Service found that even during the economic prosperity of 
the 1990s, the unemployment rate for farm workers consistently remained about twice 
the national average. 

Such high unemployment rates indicate no existing labor shortage in the United 
States, apart from localized and temporary ones. Because of an oversupply of labor, 
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wages have been depressed, and because the highest concentration of illegal workers is 
in this sector, wages have been kept even lower than in other low-skill occupations. 
Between 1 994 and 2008, the average wage for farm workers was half that of workers 
with comparable skill levels. The most obvious sign of an oversupply of labor is when 
unemployment rates remain relatively high and wages relatively low. 
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Senator Charles E. Grassley 
Questions for the Record 
Robert A. Smith 


1 . There has been much discussion about moving the H-2 A program from a certification 
process to an attestation process. 

a. What are the problems you face or see with the certification process? 

b. Do you support or oppose an attestation process whereby employers who bring in 
foreign workers would have to “attest” that they’ve tried to find or hire an 
American first? Please explain. 

Response for la and lb: Our focus has been on determining the potential impact of 
successful immigration enforcement actions on agriculture in the six-state Northeast 
region that we serve. We do not have .special expertise on the problems with the H-2A 
program or the best approach for a new agricultural guest worker program. Our view is 
that most farm businesses simply do not have large Human Resource departments to 
work through the challenges of the current I I-2A program - this is especially burdensome 
for small and mid-size operations, but the uncertainty of the current li-2A program is a 
problem for all size farm businesses. An attestation program would seem to help address 
the uncertainty concern, but other changes may also be required. 

Organizations such as the American Farm Bureau Federation, National Council of 
Agricultural Employers and Agricultural Coalition on Immigration Reform arc more 
knowledgeable about how a workable agricultural guest worker program should be 
structured. 


2. There has been a great deal of support to make E-Verify a staple in every workplace. 1 
have been a champion of the system since it was created in 1996, There arc many 
employers in the agricultural sector that use it. It is my hope E-Verify will be made 
mandatory for all employers, virtually replacing the paper 1-9 process. My question is 
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about functionality. The system is web-based. It’s free. It’s easy to use. What 
recommendations do you have for Congress to make sure E-Verify works even better for 
all seelors of the economy and for all businesses, regardless of size? 

Response: Wc have no recommendations on how to improve the E-Verify program. The 
concern that wc have expressed is that to allow for continuation of many labor-intensive 
agricultural operations, wo need a workable agricultural guest worker program in place prior 
to mandatory E-Verify. This view is not intended as a criticism of E-Verify; it is reflection 
of the reality of the agricultural workforce in which a significant portion of the workforce 
may not be authorized and our desire to maintain a diverse agriculture industry in the United 
States. 


3. Senator Fcinstcin mentioned a proposal that would allow undocumented workers in the 
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as 
ho or she continued to work in agriculture. Senator Feinstein also proposed putting 
biometric markers on the “blue card”. 

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein? 

b. If biometric “blue cards” were required of undocumented ag workers in the 
United States, who should be forced to incur the costs for a biometric reader that 
presumably be required of employers? 

Response: While Senator Fcinstcin’s approach should be considered. Farm Credit East 
has not taken a formal position on this and we would look to other organizations such as 
American Farm Bureau and the Agricultural Coalition lor Immigration Reform to review 
this proposal and express their position on this approach. 

4. Many proponents argue that amnesty for those illegally here is the only viable solution to 
our immigration and workforce shortage problems. They claim that foreign workers arc 
doing jobs that Americans just won’t do. On the other hand, some would argue that if 
you legalize the undocumented workers here now, human nature will encourage those 
workers to get out of agriculture and do a job that is .safer, cleaner, and easier. If 
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Congress were to legalize those working currently in agriculture, how would we deal 
with the future labor problems if such workers moved up the economic chain and away 
fi'om agricultural work? 

Response: This is an interesting question and one that wc may not have the necessary 
expertise to address in detail. It would seem that a relatively simple agricultural guest 
worker system that enables employees to become legal and restricts the legal 
authorization to agricultural employment opportunities would address this concern. 
Again, we may not lldly understand this issue to address it in an effective manner. 
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Senator Jeff Sessions 
Questions for the Record 
Robert A. Smith 

1 . Do you believe that any immigration system we devise should be one that is clear and can 
be and is enforced? 

Response: We should have an immigration system that is clear and can be enforced, but 
that also provides for an effective agricultural guest worker program. 

2. Do you believe there is any way to ensure that guest workers will actually be temporary 
and able to be reduced when their labor is no longer needed by the market? Please 
explain your answer. 

Response: Our research has been focused on understanding the impact ofsucccsstlil 
immigration enforcement on the six-state Northeast region that we serv'c. We arc not 
experts on the current H-2A program or on how a guest worker program needs to be 
structured to allow an efficient approach to allow workers to come into the US and leave 
the US in an efficient manner, 

3. Do you agree that one of the largo.st unforeseen side effects of guest w'orker programs is 
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and 
increased govemment-wide infrastructure? How would a proposed guest worker 
program address those issues? Would employers be required to provide health insurance, 
for example? Plca,sc explain your answers. 

Response: 1 am unaware of data on the cost of agricultural guest workers on the 
taxpayer. One would hope that these is,sucs could be fully addressed in creation of a 
workable agricultural guest worker program that has no net cost to the US government. 

4. If only a fraction of agricultural employers use the 1I-2A program, how can we determine 
whether it is really meeting the needs of agricultural employers? 

Response: As noted above, we do not have .special expertise on the H-2A program. 
Organizations such as the National Council of Agricultural Employers and American 
Farm Bureau Federation may have better insights on the problems and limitations of H- 
2A. Wc do note, that the H-2A program is not available for most dairy fami workers, 

5. Do you agree that depressed wages arc the main reason that Americans are reluctant to 
take farm jobs? Do you agree that these depressed wages increase the instability of the 
agricultural workforce? Do you agree that current wage levels will result in the current 
immigrant, legal and illegal, agricultural workforce moving into other sectors of the 
economy, such as construction, for example? Plea.se explain your answers. 

Response: No. We arc unaware ofresearch that has shown that wage levels for farm 
workers have created uncertainty in the agricultural workforce. A workable guest worker 
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program that ensures a legal and stable workforce for agriculture would presumably be 
focused on agricultural employment opportunities and not employment opportunities in 
other industries. Wc do note that global competition plays some role in wage levels - for 
labor intensive farms it can be difficult to dramatically increase wage levels and remain 
competitive. 

6. Do you agree that the availability and extension of unemployment benefits to citizens 
who arc not w'orking contributes to the lack of American workers who will take 
agricultural jobs? Please explain your answer. 

Response: We have not reviewed or discussed this issue. 

7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the 
Immigration Reform and Control Act. This program was wrought with fraud, and many 
illegal immigrants who did not qualify for amnesty were able to become citizens under 
the program. Do you believe that a new temporary worker program that provides 
amnesty for the current illegal workforce would also be susceptible to such fraud? How 
could it be avoided? 


Response: While we believe that a workable agricultural guest worker program should 
be established and that there should be a process to allow experienced workers to 
continue to work on US farms, wc do not have a rccommendation/suggestion on issues 
as.sociatcd with amnesty and citizenship. 
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SUBMISSIONS FOR, THE RECORD 

Judiciary Committee 

Subcommittee on Immigration, Refugees and Border Security 
United States Senate 
Hearing on 

“America’s Agricultural Labor Crisis: Enacting a Practical Solution” 
Testimony of 
Gary W. Black 
October 4, 20 U 


Thank you Mr. Chairman, Ranking Member Comyn, and members of the subcommittee, thank 
you for the opportunity to appear before you today to talk about the labor needs of Georgia’s agricultural 
industry. 

With over a $68 billion impact, agriculture is the leading industry in Georgia, employing one in 
seven Georgians. We lead the country in production of poultry, pecans, and peanuts. Cotton, peaches, 
fresh market vegetables, blueberries, and ornamentals are also prominent in our agricultural portfolio. 
Also, it is important to note that the famous Vidalia onions, a labor intensive vegetable, can only be found 
in our state. Needless to say, Georgia has a vested interest in making sure our agricultural employers 
have the manpower necessary to effectively run their operations. 

This past spring, Georgia producers began calling my office to report labor shortages. In May of 
this year, Governor Deal asked the Georgia Department of Agriculture (Department) to evaluate the labor 
situation in the agricultural sector. My department created an informal survey and worked with various 
agricultural associations for dissemination to their members - the twelve Georgia Commodity 
Commissions, Georgia Fruit and Vegetable Growers Association, Georgia Farm Bureau, Georgia 
Agribusiness Council, Georgia Urban Ag Council, and others. The survey accepted response"?^ for fifteen 
days, and we heard from roughly 230 producers representing Georgia’s diverse agricultural economy. 

Our brief, unscientific snapshot suggested a degree of unmet labor needs during the 201 1 spring harvevSt 
season. 


The survey revealed significant concerns among blueberry and fresh market vegetable producers. 
Additional variables for this past growing season included unusually high heat and lack of rain causing an 
unexpected rush in harvest. Bottom-line, the pool of respondents reported on June 10, the unmet 
availability of 1 1,080 jobs. 

During the month of June, the Georgia Labor Commissioner, Mark Butler, worked with various 
agricultural associations to place unemployed Georgians in these positions. Even with unemployment 
rates hovering around ten percent, this task was not as easy as it would seem. For example, last Thursday 
one Georgia producer shared his story with us. He had one employee that worked half a day one week 
and two half days the next week. This employee earned a total of $1 1 9. The employee walked off the job 
and did not return though plenty of work was available. In addition, the employee tiled an unemployment 
claim, and the producer received notification that the employee was eligible for $235 weekly benefits for 
seventeen weeks. The producer filed a timely appeal, and it was finally determined that he was not 
responsible. In addition to harvesting his crops to earn a living, the producer had to take time to ensure he 
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was not held financially responsible for the employee’s irresponsibility. We have heard similar 
complaints from producers regarding the fifty percent rule of H-2A. 1 do not believe employers should 
bear this unnecessary burden as they try to create jobs and stimulate our economy. Producers would 
rather employ Americans, and this aspiration should not be overlooked. Unfortunately, the immediate 
reality tnirnps those aspirations. 

Simultaneously, we worked with Governor Deal and the Georgia Department of Corrections to 
develop a pilot program utilizing probationers to fill Georgia’s agricultural labor needs. Two producers 
participated in this program - one with a large fann and one with a small farm. The larger fanner was 
originally sent 58 probationers to help with his harvest. By combining the probationers with his existing 
workers, he could accurately compare their productivity. Me found the probationers to be half as 
productive as his other workers, and he even switched to two shifts in hopes of preserving energy. The 
smaller farmer needed 1 0-20 workers a day to pick squash and cucumbers. Out of 1 04 probation workers, 
this farmer eventually found 1 5-20 reliable workers. There were some obvious challenges with using 
probation labor, and the two producers found that the probationers were unable to harvest at the same rate 
as the other workers. At the end of the day, both producers agreed that the program had potential to meet 
the niche needs for farmers desperate for workers. 

Additionally, tlic Georgia Department of Corrections is working to establish a transitional inmate 
workforce program for agriculture - a program that has worked well for other industries in the past. 
Corrections otTciais believe they can offer opportunities for nonviolent offenders wdlh skills developed 
by working in the prison farm system. Agricultural producers would qualify for the Work Oppoilunity 
Tax Credit (WOTC) which can be as much as $2,400. The WOTC is 25% of qualified first-year wages 
for those employed at least 1 20 hours and 40% for those employed 400 hours or more. This program is 
strictly voluntary, and no one is required to participate. 

During the legislative session of 201 K the Georgia General Assembly passed into law House Bill 
87, the “Illegal Immigration Reform and Enforcement Act of 201 1.” We do not yet know the total 
economic impact of this legislation on the agriculture industry in Georgia. In addition to an E-verify 
mandate, the law instructs the Department to conduct a study on the legislation’s impact, and the results 
are due by January 1 , 20 i 2 to the Governor, President of the Senate, and Speaker of the Georgia House. 
The legislation also charged the Department with exploring a state guest worker program. We continue to 
explore and hear from Georgians what their needs are for labor. 

It cannot be contested; the success of Georgia’s agricultural industry rests on a legal workforce 
upon which producers may rely. In my view, it is not just a labor issue but also a food safety issue. We 
need to make sure we know who is on our nation’s farms, and we need to make sure that America does 
not become reliant on third world countries to put food on the family tables across this countr\^ 

Looking at cunent legislation, t think the HARVEST Act introduced by my home-state senator. 
Saxby Chambliss, has potential to address some of the labor needs of agriculture. Moving the 
administration ofH-lA program from the United vStates Department of Labor to the United States 
Department of Agriculture places the program in an agency familiar with the intricacies of the type of 
work and labor needed. By expanding eligibility, those producers needing year-round labor who 
currently have no guest worker program to rely on, may participate. It remains to be seen if 11-2 A can be 
revised and sanity restored to the bureaucratic process, or if we should take the workable aspects of the 
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program and rebrand it. Either way, something must be done. With a new brand or not, the goal must be 
a program that works for all fanners. 

Regretfully, a large number of illegal immigrants are working in agriculture today. A penalty- 
based work authorization permit should be considered for offenders. Such a measure could require 
substantial monetar>' fines, an annually renewed biometric permit supported by fees that is restricted for 
agriculture and strict employer enforcement after implementation. 

! also think it is not beyond the realm of possibility for the federal government to create a guest 
worker program and then delegate to states through an MOU the day to day responsibilities of 
administering the program. This relationship already exists and works well with states implementing 
environmental and food safety regulations set forth by the federal govemment. 

A robust agricultural guest worker program, properly designed, will not displace American 
w^orkers. As niy testimony shows, in Georgia, even with current high unemployment rates, it is difficult 
for farmers to fill their labor needs. I encourage you all to work together to develop a guest worker 
program that is fair to the American employer, fair to the American worker, and fair to the tejuporary 
guest worker. 

Thank you for the opportunity to testify. I am happy to answer any questions you may have. 
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Dairylea 

Cooperative Inc.'fr 


October 2011 

Honorable Charles Schumer 
Chairman 

United States Senate Judiciary Committee 
Subcommittee on Immigration, Refugees and Border Security 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Honorable John Cornyn 
Ranking Member 

United States Senate Judiciary Committee 
Subcommittee on immigration, Refugees and Border Security 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Schumer and Ranking Member Cornyn: 

I am writing on behalf of the more than 1,200 dairy-farmer members of Dairyiea Cooperative located 
throughout the Northeast. Our farms make up the rural fabric of the Northeast states and are very important 
to their local economies. They produce more than 5 billion pounds of milk annually, which supports a very 
robust processing and manufacturing sector in our region. All in all, our farms support more than 10,000 jobs 
throughout the Northeast. We are an industry that - given the right environment - will thrive and continue to 
provide wholesome dairy products to the growing population here In the U.S and even the world. 

The need for a stable workforce for dairy farmers is extremely important to stability and growth. In 2010, we 
surveyed our members and 78% of respondents noted access to a stable workforce as the largest impediment 
for growth on their farm. Cows need to milked 365 days a year and multiple times per day. it is this nuance 
that has made it very difficult for dairy to access the labor programs provided by the H-2A Seasonal Labor 
Program, as our labor needs are not seasonal. In the absence of comprehensive immigration reform or a 
guest worker program, our farms are left with no options, as immigrant laborers are a significant part of the 
dairy workforce. Dairy jobs are very labor intensive and are not glorious; unfortunately our farms indicate 
when they do attract domestic workers, they stay for only a short period of time or are not reliable. Time and 
time again, our members note that their immigrant workforce is among the most loyal and dedicated 
employees; all of whom are productive members of society. Our farms, which had to endure catastrophic milk 
prices just two years ago, do not have the financial resources to withstand major labor disruptions which 
would make it impossible to produce and market their milk. 

A mandatory e-verification bill was passed by the House Judiciary Committee last month. This bill does not 
address the needs of agriculture and while we recognize the need to address the larger immigration issue, we 
need help ensuring our farms have access to a stable work force through a guest worker program. 

5001 BriUonfield Parkway • P.O. Box 4884 • /v 'o i - , - , 
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Dairflea 

Cooperative Inc.^ 


Reliable and timely access to legal foreign labor, when there are insufficient U.S. workers available to the dairy 
industry, is key to the Administration's mission of protecting and creating jobs. 

We feel strongly that Congress needs to help us by addressing the chronic labor shortages faced by dairy and 
believe a workable agriculture program is absolutely necessary to our industry's survival. A failure to do so 
will risk damaging the economic vitality of the nation's dairy industry and may put our country in a situation 
where we are someday forced to import dairy products and vegetables because our nation's farmers were left 
with no options for labor. 

We appreciate the efforts of the Subcommittee in its recognition of these problems and the potential 
catastrophic effects on agriculture if a solution is not formulated. Please do not hesitate to contact our office 
if additional information is needed. 

Sincerely, 

Greg Wickham 

Chief Executive Officer 

Dairylea Cooperative Inc. 


5001 Brittormeld Parkway ‘ P.O. Box 4884 • Syracuse, New York • 13221-4844 
(315)433-0100 ’ Fax. (315)433-2345 
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DEPARTMENT OF LABOR’S FOLLOW-UP RESPONSE TO QUESTIONS 
REGARDING H-2A APPEALS: 


Why have there been so many appeals of H-2A cases? Why has the 
Department of Labor (Department) lost so many appeal cases? 

There have been approximately 440 appeals of H-2A applications in FY 201 1 to 
date. This represents approximately 9 percent of the total final determinations 
issued in FY 201 1 (4,867 including certifications, denials and withdraws). About 
78 percent of the appeals were filed in the first half of FY 201 1 . It represented a 
significant increase in the number of appeals in the H-2A program over the 
previous year. The initially high number of appeals (60%) was the direct result of 
employers/growers not providing required documentation with their H-2A 
application. Our program experience tells us that with any new regulation there 
is a period of adjustment during which program compliance is not going to be as 
high as it would be a year or so later. 

Specifically, the Department has determined that one of the most common 
reasons for denial was the employer’s failure to provide the documentation 
required to issue the labor certification within 30 days of the employer’s need for 
workers: the statutory time period within which the Department must issue the 
determination. The vast majority of these cases became approvable within a few 
days of the appeal because the required documentation was provided as part of 
the employer’s appeal. The appellate process allowed the Chicago National 
Processing Center (NPC) to accept additional documentation from the 
employers, as required by regulations, and render a positive decision. 

Therefore, the appeal in essence was resolved informally and was not 
“lost” by the Department as some are claiming. 

The Department was made aware that the increased rate of denials forced 
growers into the program's appellate process which created additional burden 
and delays. To ameliorate this problem, the Department implemented, within the 
limits of its statutory requirements, a more flexible process in late January 201 1 
to provide employers with additional time to submit documents necessary to 
meet program requirements and receive a certification rather than a denial. 

These revised procedures have already significantly reduced the number of 
appeals filed. For example in the last quarter of FY 2011, only seven 
appeals have been filed. 
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dothaneagle.com 

DO IH \\ i U.i.i ■"* 

Ag commissioner pushes passage of trade 
deals 



Credit; Lance Griffin/lgrifrin@dothancagle.com 

Alabama Agriculture Commissioner John McMillan, center, speaks Thursday at the Wiregrass 
Research and Extension Center. McMillan urged Congress to ratify free trade agreements he said 
would benefit Alabama. 


By: Lance Griffin 
Published: September 30, 201 1 
» Comments ( P ost a Comment 

HEADLAND ~ While Alabama’s agriculture commissioner believes state farmers could be 
pushing more products overseas with the approval of pending free trade agreements, he wonders 
if the new immigratio n law will leave a .shortage of workers to meet the predicted demand. 

■Agriculture Commissi oner John McMillan made a stop in Headland on Friday and urged 
President Barack Ob ama and Congress to ratify pending free trade agreements with S outh Kore a. 
Panama and Colomb ia. 

VIcMillan said the agreements could increase state exports of peanuts. Forest products , beef, 
processed food and other goods. 
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McMillan said the agreements could add as many as 15,000 jobs to Alabama through increased 
demand for goods, with many of those trickling into the Wiregrass. He said the agreements 
would help local fanners and producers compete globally. 

“Our competition has not been sitting on the sidelines,” McMillan said. 

McMillan said the Second Congressional District produces about $2 billion in exports annually. 

However, McMillan also said farmers are concerned about how the newlv-enactcd immigration 
law will impact the labor pool. 

. ^fcMillan said he has received numerous calls from fanners about the new law since a federal 
judge upheld most of the law in a ruling Wednesday. Part of the law holds employers 
accountable for hiring illegal immigrants. 

“It’s going to have an adverse impact on the farm economy in the state of Alabama . No question 
we will lose a lot of that-type workers,” McMillan said. 

McMillan said his department is scheduling a scries of webinars around the state to inform 
farmers and others about the details of the state immigration law . One is scheduled for Oct. 14 
from 10 a.m. until 1 p.m. at the Wiregrass Extension Center Auditorium in Headland. 

“There is going to be some rod tape and expense with the new law and we want to our farmers 
and others to know about the law,” McMillan said. 


McMillan said the general public is invited to the webinar. 
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EPl BRIEFLNLG PAPER 

ECONOMIC POLICY I N S TIT UTE • * 2<rT t •BRIEFING PAPER #295 


FARM EXPORTS 
AND FARM LABOR 


Would a raise for fruit and vegetable workers 
diminish the competitiveness of U.S. agriculture? 


BY PHILIP MARTIN 


A qiuircer of the fresh fruit produced in the United States and almost a tenth of the fresh vegetables arc exported, 
These exports — largely enabled by technolog)' and Transportation revolutions allowing fruits and vegetables to 
be consumed far from their place of production' — arc a significant and growing force in the U.S, economy. 
In 2008, U.vS. agricultural exports of .Si 15 billion exceeded agricultural imports of $80 billion, generating a $.35 billion 
farm trade surplus. Between 1989 and 2009, the value of U.S. agricultural exports ro.se 2.5 times, while exports of high- 
value agricultural products, including fruits and vegetables, more than tripled. 

However, over the same 20-ycar period, average 
hourly earnings for U.S, farmworkers only increased $ 1 .52, 

From $8.53 to $10.07 (in 2009 dollars). 'Ihc workers who 
are helping to produce these labor-intensive commodities 
arc not seeing much benefit from rising exports. 

How would the compccitivcnc.ss of U.S. fruit and 
vegetable exports be impacted if farmworker wages rose? 

And how would this afTcer the pockerbooks of U.S. con- 
sumers? By examining the links between U.S. farmworker 
wages and fruit and vegetable exports, this briefing paper 
answers these questions. Specifically, the paper finds: 


TABLE OF CONTENTS 

U.S. fruit and vegetable production and trade today... 

U.S. farmworkers and labor costs 

Adjusting to higher wages: case studies 

Adjusting to higher wages in trade: likely scenarios 

Next steps for foreign workers 

Conclusion 

Appendix: 

Status of mechanization in fruits and vegetables . 


A 40% increase in farmworker earnings would lift 
a rv'pical seasonal farmworker’s earning from about 
$10,000 a year ro $14,000 a year, above the poverty 
line for an individual.’ 


www.epi.org 


ECONOMIC POLICY INSTiTUTE • 1333 H STREET, NW - SUITE 300, EAST TOWER • WASHINGTON, DC 20005 ' 202.77S.8810 • WWW.EPI.ORG 
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• A 40% increase in farnnvorkcr earnings would at 
the most raise U.S. household spending about $16 a 
year, roughly rhe price of rwo matinee movie tickets. 
U.S. consumers, who spenr less than $430 per house- 
hold on fresh fruits and vegetables in 2009, would 
need to spend less chan S446 to accommodate the 
tiny share of retail prices going ro farm labor.^ (This 
Sl6 esdmare assumes rhac rising wages would not 
change production or consumprion, which likely 
would change, as follows.) 

• If farm labor costs rose, farm operators could and 
likely would make changes chat increase worker 
producdvicyc including providing workers with pro- 
ductivity increasing harvesting aids, hastening the 
adoption of prodncrivicy-increastng growing and 
harvesting tcchnic|ucs, providing labor aids that 
reduce the physical demands of farm work and thus 
expand the potential workforce, and speeding the 
mechanization already underway in harvesting of 
commodities such as oranges and raisin grapes as well 
as in pre-harvesting activities such as pruning. (Pro- 
ducer rcspon.sc.s would of course vary by commodity, 
producer size, and location.) 

• If higher wsiges prompt changes by farm operators to 
boost worker productivity, wage incrc-ascs might expand, 
rather than reduce, U.S. fruit atid vegetable production. 

• The impact of any price changes from tncreasctl wages 
(i.c., producrion cost increases not offset by corre- 
sponding increa.ses in productivity but passed along to 
consumers) would be small because the major export 
markets for U.S. fresh fruits and vegetables — Canada 
and Mexico — have few lower cost alternative .sources. 
(Rising U.S. farm wages may have relatively few short- 
term impacts on certain high-value exports to Asian 
markets, but tbe.se exports could be threatened in the 
long run by the lower-cost, high-quality producrion 
in places such as China even at currenu wages.) 

In short, incrca,sing farmworker wages to rai.se farmworkers 
out of poverty poses litrlc threat to consumer pocketbooks 
or U.S. exports. 


U.S. fruit and vegetable 
production and trade today 

There are several ways ro define the U.S. fruit and vcgerabic 
industiy'. The most common definition of labor-intensive 
agricultural commodities combines the three major 
categories of fruits (specifically, fruits, berries, and nuts), 
worth $19 billion in the 2007 Census of Agriculture; 
vegetables (specifically, vegetables, potatoes, and melons), 
worth $15 billion; and horticultural specialties such a.s 
greenhouse and nursery crops, worth $17 billion. Total 
fruit, vegetable, and horticuitural (FVH) sales in 2007 
w'ere $51 billion, 35% of the value of all U.S. crops. Field 
crops such as corn, whear, and soybeans composed much 
of the balance. 

Dependence on hired workers varies within the FVH 
sector. Most fresh fruits and berries arc harvested by 
hand, while most nuts are harvested by machine. The 
mechanization in fruits that are processed varies — most 
grapes used for wine are harvested by machine, but most 
oranges proces,scd into juice arc picked by hand (see the 
appendix for more details). Potatoes account for an eighdi 
of die value of vi^cibles and melons, and they are harvested 
mechanically, while most lettuce and all fresh-markee 
tomatoes arc hand-harvested. Greenhoase, nursery, and 
floriculture production may be the most labor-intensive 
subsector of U.S. agriculture; since most nursery plants, 
flowers, and mushrooms involve hand labor, mechaniza- 
tion has proven difficult. However, with trade in these 
commcKlitics sometimes restricted ro avoid the spread of 
pests and diseases, opportuniries ro export and exposure 
to imports is uneven in this sector. 

U.S. employment of hired FVH farmworkers has been 
relatively srablc because expanding production of labor- 
intensive commodities such as cherries and scrawberrics 
has offer declining production of labor-intensive asparagus 
and similar commodities. In some ca,ses, work previously 
performed by nonfarm workers in packing .sheds has moved 
into the fields, as with packing broccoli and melons. Hard- 
to-mcchanize grcenhoiLse and nursery crop production 
has expanded with population and bousing growth. 

The U.S. population increased about 20% between 
1991 and 2006. By compari.son. Table 1 shows that U.S. 
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TABLE 1 I 

U.S. fresh fruit and vegetable production and trade 




Average 




Measurements 

J 990-92 

2005-07 

change 

Acreage 





All fruit (fresh and processed) 

1 ,000 bearing acres 

2,839.6 

2,972.0 

5% 

All vegetables (fresh and processed)** 

1 ,000 acres 

3,356.2 

3,193.6 

-5 

Total production 





Fresh fruit* 

Million pounds 

19,540.7 

20.930.1 

7% ; 

Fresh vegetables 

Million pounds 

35,334.6 

47,9(vl.O 

36 ; 

Per capita consumption 





Fresh fruit* 

Pwjnds 

67.7 

75,5 

12% : 

Fresh vegetables** 

PtHinds 

141.6 

178,8 

26 ; 

Imports 





Fresh fruit 

Million pounds 

2,133,4 

6,651.3 

212% ' 

Fresh vegetables 

Million pounds 

3,873.5 

10.205,3 

163 

Exports 




! 

Fresh fruit 

Milikm pounds 

4,428,8 

5,240.2 

18% ! 

Fresh vegetables 

Million pounds 

2,948.6 

4,011.2 

36 

Import share of consumption 





Fresh fruit* 

Percent 

12% 

30% 

140% 

Fresh vegetables 

Export share of production 

Percent 

11 

19 

76 

Fresh fruit* 

Percent 

23% 

25% 

10% 

Fresh vegetables 

Percent 

8 

8 

0 

* ExdudciS bananas. 

** Excludes potatoes, sweet potatoes, d'y peas, dry i:icans.and lentils. Includes melons. 




SOURCE: US.DA, Economic Research Savice, Fruit aiui Tree Nuts Situation and Outlook YearbocA. Vegetable and Melons Situation and Outlook Yearbook, 


fresh Pruir proditcrion increased just 7% during this 
period, while U.S. Iresh vegetable production increased 
36%. Land devoted to Fruit production increased 5%. 
while land devoted to vcgecabic production Pel! 5%. 
Increased vegetable production Proni fewer acres reflected 
higher yields, some made possible by producing two or 
more crops a year on some farmland. 

Ihe United States exports about 25% of its fresh fruit 
production and 8% of its fresh vegetable production. Ihe 
higher value of fruit compareil wiili vegerabics helps to 


justify the transportation costs involved in trade. The 
two leading destinations for U.S. -produced fruits and 
vegetables are Canada and Mexico (japan is third). As 
Table 2 shows, the leading exported fruits arc apples, 
grapes, and oranges, and the leading exported vegetables 
include lettuce, tomatoes, and carrots. Total fresh fruit 
exports were about S3 billion in 2009, and total fresh 
vegetable exports about Si. 5 billion (note that the sub- 
totals in the table arc smaller because only the leading 
export commodities are included there), llic top five Fruit 
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Tft«I.E 2 


Major fresh fruits and vegetable exports, 2009 


Fresh fruits Value {$ millions) 


Apples 

$753 

Grapes 

588 

Oranges 

345 

Strawberries 

325 

Cherries 

286 

Grapefruit 

- ' • 185 

Pears 

153 

Peaches 

137 

Lemons 

110 

Subtotal 

$2,882 . 

Fresh vegetables 

Lettuce & cabbage 

$431 

Tomatoes 

179 

Carrots 

127 

Onions 

126 

Potatoes 

125. . 

Broccoli 

119 

Subtotal 

■ $1,107 


NOTE: Includes only fresh f'ruils and vegetables with export values over $100 million in 5009. 
SOURCE: USDA, E^IS. f-ruicsihttpy/www.ers.usdagov/^rieftng/FruitandTreeNuts/rradehtm. 
Vegetables: www.ers,us(:la.gov/Brief!ngM;gorabk's/ rrade.htmiiExport 


exports accounted for 80% of the total, and the top five 
vegetable exports accounted for 90% of the total. 

Tree nuts such as almonds, pistachios, and walnuts 
(grouped with fruits in most FVH data bur not included 
in the table) are the most valuable FVH exjx>rts. llic value 
of almond exports, almost $2 billion a year recently, 
exceeds the value of vegetable exports, while the value of 
walnut exports, almost S700 million, exceeds the value 
of fresh grape exports. Ihe productiott of tree nurs is not 
labor intensive. 

On the import side. Table 3 .shows that fresh fruit 
and vegetable imports have been rising faster than exports. 
There are several rca.sons for rising imports, including a 
year-round U.S. demand chat prompts imports of fruits 
and vegctablc,s when they are not produced in the United 
States. With the exception of well-known cases such as 

EPI BRIEFING PAPER f‘295 • MARCH 21. 2011 


Mexican tomatoes arriving during the winter months 
when Florida is also reducing tomatoes, it is relatively rare 
for imports to arrive in the United States during peak 
periods of U.S. production of the same commodities. 

U.S. farmworkers and labor costs 

Historically, most U.S. farm work was performed by firm 
operators and their unpaid family members. During die 
1990s, when U.S. Department of Agricultures Farm 
Libor Survey asked farm operators how many unpaid 
family members worked on their farms, it found there 
were an average of 1.3 million hired workers among the 
3.5 million persons employed on U.S. farms, suggesting 
diac hired workers were one-third of average farm employ- 
ment. [f farm employers and unpaid family members 
worked the same number of hours as hired workers, then 

• PAGE 4 
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TtkBkB 3 


Fresh fruits and vegetables, import shares of U.S. consumption, 2007 


Import share of Import share of 

Commodity cor»sumption2007 Commodity consumption2{)07 


Mangoes 

100% 

Apricots 

22".. 

Limes 

100 

Watermelon 

21 

Bananas 

100 

Raspberries 

14 

Papayas 

94 - 

Onions 

14 

i Green onions* 

91 

Snap beans 

11 

1 Pineapples 

• 90 ; 

Broccoli 

11 

1 Asparagus 

78 

Peaches and nectarines 

10 

j Kiwifruit 

78. 

Carrots 

10, 

! Avocados 

64 

Cherries 

9 

1 Grapes 

57 . ' 

Strawberries 

8 

Cucumbers 

52 

Oranges 

8 

1 Squash 

51 • 

Apples 

7 

! Blueberries 

43 

Lemons 

7 

Tomatoes 

4V - 

Cauliflower 

6 

Cantaloupe 

35 

Grapefruit 

5 

\ Honeydew 

33 

Cabbage 

5;' 

Radishes 

29 

Spinach 

4 

Tangerines 

27 

Head lettuce 

■3. ' . 

Pears 

23 

Sweet corn 

2 

Plums 

;:22 . 

Leaf/romoine lettuce 

■ ■ ■■■ 2' ' 


* Greco onion dete from USDA, Aghcuirural Marketing Service. 

SOURCE: USDA, Economic Resocirrti 'icrvice. rruit cindTroe NursYcarbookandVcgetablesarKJMeicxnsYedrlxK)k;USDA,Agrii:ulcural Marketing Service, 
Fresh Fruit and Vegetable Shipments. 


onc-rhircl of the work on U.S. farms wtis performed by 
hired workers. 

Farm employers, by size of farm, 
geography, and commodity 

Less than a quarter of all U.S. farms, 482,000 of 2.2 
million in 2007, hire workers, and only .56,000 of these 
had farm labor expenditures of $100,000 or more (fewer 
than i 0,000 had annual payrolls of more than $250,000). 
lhe.se large firm employers accounted for 75% of total 
farm labor expenditures, and on rhese farms, hired workers 
do most of the farm work. 

In 2007, five stares accounted for 43% of the $22 
billion in hired farm labor expenditures: California ($5 
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I billion), Florida ($1.2 billion), Texas (,$1.2 billion), 
Washington ($1.2 billion), and Oregon ($815 million).'* 
U.S. farmers reported hiring 2.6 million workers 
directly' (the same worker reported by two farmers i.s 
counted twice), and the same five states accounted for 
41% of direct-hire workers: California (448,000), Florida 
(115,000), Texas (155,000), Washington (240,000), and 
Oregon (106,000). 

Fanners spent an additional $4.5 billion on contract 
labor, that is, workers brought to farms by farm labor 
contractors and custom harvesters. Farmers do not report 
to the Census of Agriculture how many worken; were 
brought to their farms by contractors and other inter- 
mediaries. However, if total farm labor expenses of $26.4 
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Fruit-vegetabie-horticuitural farms, labor expenses and workers hired. 
United States, 2007 

All farms 



with labor 
expenses 

Vegetables 
& m^ons 

Fruits 

&nuts 

Greenhouse, 

nursery 

Three 

sectors 

Share 
of ail 

Dairy 

Direct hire farms (number) 

482,186 

13,642 

36,293 

23,615 

73,550 

15% 

30,994 

Labor expenses ($000) 

$21,877,661 

$2,201,929 

: $3,514,033 

$4,698,926 

$10,414,888 

48% 

2,837,455 

Distribution 

100% 

' 10% 

, 

21% 

48% 

48% 

• 13% 

more than $250,000 

14,627 

1.721 

"T,574 

3;i47 

7,442 

51% 

2,676 

Contract farms (number) 

182.701 

5,265 

30,075 

7.638 

42,978 

24% 

5,313 

Laborexpenses ($000) 

$4,514,166 

$883,842 

$1,977,432 

$306,091 

$3,167,365 

70% 

123,747 

Distribution 

100% 

20% 

44% 

7% 

7(Wo 

70% 

3% 

more than $50,000 

11,261 

1,399 

4,847 

802 

7,048 

63% 

543 

Direct hires farms (number) 

482,186 

13.642 


23,615 

73.550 

15% 

41,965 

Workers hired 

2,636,50? 

255,940 

-.'■'.■■'■'F'eiiss?':'' 

351,064 

•1,220,893 

46% 

207,307 

more than 7 50 days 

911,439 

84,987 

> 148,TO5 

180,850 

414,542 • 

45% 

. 115,003 

fewer than ) 50 days 

1.725.070 

170,953 

7465;184 

170,214 

806.351 

47% 

. 92,304. 

kwerthan iSOday$(^arsi) 

65% 

67% 

•A;.'.^VV:.V76%^ 

48% 

66% 


45%. 


SOURCE: Census of Agriculrufe 2007. U.S.,lable 62. 


billion are divided by the average earnings of U.S. hired 
workers in 2007, $10.21 an hour, then the number of 
full-time equivaicnc (2,000 hours) jobs on U.S. firms was 
1.2 million. 

FVH commodities accounted for a third of U.S. crop 
sales, while FVH farms accounted for one-half of direct- 
hire labor expenses and 70% of contract labor expenses. 
Over 73,500 FVH farms hired farmworkers in 2007. but 
fewer tban 7,500 had labor expenditures of $250,000 
or more. The Ccn.su,s of Agriculture docs not release the 
share of total labor expenditures accounted for by these 
large farm employers, but it is likely that they pay two- 
thirds or more of farm wages. Similarly, the roughly 7,000 
FVH farms that spenr $50,000 or more on contract labor 
likely accounted for two-thirds or more of total conrract 
labor cxpcnse.s. 

Table 4 highlights several features of farm labor ex- 
penditures. First, most FVH employers were fruit and 
nut farms, but almost half of the 7,442 FVH farms with 
$250,000 or more in labor expenditures were greenhouse 
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and nursery operations. Second, greenhouse and nursery 
operations accounted for a fifth of total farm labor expen- 
ditures, which was almost as much as fruit and vegetable 
farms combined. ‘Ihird. dairy farms, the major employer 
in the livestock .sector of Farmworkers, accounted for 
1 3% of total farm labor expenses, and the roughly 2,700 
largest dairies (each with labor expenditures of $250,000 
or more) likely accounred for two-thirds or more of dairy 
labor expenses. 

Some 65% of the 2.6 million workers hired by U.S. 
farms in 2007 were employed fewer than 150 days on 
the farms chat reported them, a common definition of 
seasonal worker. FVH farms had about the same share of 
total, year-round, and seasonal hires as their share of farm 
labor expenses, 45-47% versus 48%. Fruit farms reported 
the mo,sr seasonal hires, about 465,000, and greenhouses 
and nurseries reported about the same number of seasonal 
workers as vegetable and melon farms, about 170,000. 
While fruit and vegetable farms might be expected to hire 
more seasonal chan yeat-mund workers, it is surprising chat 
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almost half of the workers hired by greenhouses, nurseries, 
and dairies were employed for less chan 150 days by the 
operator reporting chem. 

Immigrant farmworkers 

Most U.S. firm employers are older white males, while 
most U.S. hired workers arc younger Hispanic immigrants. 
Ihe U.S. Department ol Labors National Agricultural 
Worker Survey (N AWS), which surveys workers employed 
on U.S. crop firms, reported that almost three-fourths of 
crop workers were born in Mexico and a quarter were 
born in the United Scares. Over half of the workers 
interviewed bervveen 2005 and 2007 were unauthorized 
(Carroll, Saliz, and Gabbard 2009).*’ dhe unauthorized 
share of workers was highest in the Western states, more 
than 60%, and lowest in the Midwest, less than 30%. 

'Hie NAWS interviews over 2,000 crop workers’ each 
year. Despite the stable 50% share of crop workers who 
arc unauthorized, several trends point to improving con- 
ditions for farmworkers, Fnrsr, the share of workers hired 
directly by farniei-s, rather than via farm labor contractors, 
ro,se from 75% in the late 1990s to more than 85% be- 
tween 2003 and 2007; directly hired workers tend to earn 
higher wages and arc more likely to rcccivc work-related 
benefits. Second, a rising share of crop workers — 75% of 
those interviewed between 2005 and 2007- — had only one 
farm employer, and the average weeks of farm work have 
been rising since the late i990s (Carroll and Salrz 2008). 
Ihird, after a few years of modest increases, average hourly 
earnings in 2007 reached $9.35 an hour in the USD.As 
employer survey and $8.65 an hour in the NAWS. 

About chree-fourrh-s of the workers interviewed 
between 2005 and 2007 for the NAWS worked in fruit 
and nut crops (33%), vcgctable.s (24%), and greenhouse 
and nursery crops (2 1 %) . Crop workers earned an average 
$8 an hour in 2006, half of rhe almost $17 average hojirly 
earnings*^ of U.S. production workers'^ (Carroll and Saltz 
2008). Because crop workers work two-thirds as many 
hours as full-time workers (2/3 x 2080 = 1387.4), their 
annual earnings of $11,100 averaged one-third of the 
almost $35,000 average of nonfarm production w'orkers. 
In addition, most crop workers reported no employment- 
related benefirs, such a,s health insurance or pensions, 
from firm employers. 
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Most hired workers stay in rhe seasonal firm work- 
force a decade or less, and the NAWS found chat 1 5C) 
of crop workers were newcomers (i.e., in the U.S. firm 
workforce for lc,ss than a year) between 2005 and 2007. 
Relatively low wages and seasonal jobs reduce the appeal 
of working on crop firms. Those attracted ro rhis work 
are generally workers whose alternative U.S. job options 
are limited by lack of English-language skills, education, 
and other factors. 

This last point deserves elaboration. Farm employers 
often say that .seasonal firm jobs require skills that most 
U.S. workers do not have, and so employers presumably 
have an incentive to recruit and retain skilled farm- 
worker. Elowever, it is more common for farmers ro call 
labor contractors and other inrermediarie.s and request a 
crew of workers than for employers ro have formal recruit- 
ment sj'siems and measures ofon-thc-job performance.”^ 

Furthermore, many of the foreign workers employed 
on U.S. farms do not have experience in their country of 
origin with the commodity in which they are employed 
in the United States. For example, Jamaica, Mexico, and 
'Fliailand arc not major produccr.s of tree fruits .such a.s 
apples, a commodity that employs workers from these 
countries in the United States, and Mexico and Central 
American countries arc not major producers of oranges, 
raisin grapes, and many of the other U.S. commodities 
that employ workers from these countries. The major 
skill of immigrant firmworkers may be their wil!ingnc.s.s 
to work at the wagc.s and conditions presented ro them 
rather than experience with the commodity from their 
countries of origin. 

An analysis of California unemployment insurance 
(UI) data suggests very high turnover among farm- 
workers in that state (Khan et al. 2004). California requires 
employers who pay $100 or more in quarterly wages to 
obrain a UI reporting number and pay UI raxes,'' and 
those with agricultural Standard Industrial Classification 
or North American Industry Classification System codes 
reported 1.1 million unique Social Security numbers 
(SSNs) in 2001,'- a year in which average employment on 
the states farms was about 400,000. 

Tbere were about a million unique SSNs or farm- 
workers in 1991, 1996, and 200 1 , and they had an average 
1.7 million joKs each year, but there is little conrinuiry 
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from year to year. Only 25% of rhe SSNs were reported 
by farm employers in all three years, and only 40% of 
rhe SSNs reported by agriculmral employers in 1996 were 
also reported by agricultural employers in 2001. 

Adjusting to higher wages: 
case studies 

What would happen to fruit and vegerable production 
and exports if farmworker wages and labor costs rose? 
Farm operators could adjust to rising labor costs in 
several ways. First, they could increase the productivity 
of current workers by picking Kelds less often or providing 
workers with productivity-increasing harvesting aids, such 
as from-thc-ftcid conveyor belts that reduce the time 
required to carry harvested commodities. Taking this idea 
a step further, operators could introduce labor aids to raise 
productivity and encourage farmworkers to remain in the 
farm workforce longer; making farm work Ic^ss physically 
demanding may also induce new workers into the farm 
workforce. An example of a productivity-increasing labor 
aid is a lightweight ladder for climbing trees; alternatively, 
farm operators could switch to dwarf trees and eliminate 
the need for ladders altogether. 

Second, firmers could mechanize activities to reduce 
the need for hand-harvest workers. Mechanization has been 
the dominant re.sponsc to higher labor costs throughout 
U.S. history, and helps ro explain how the United Srates 
went from 95% of the population living on flxrnis in the 
first Cen.sus of Population in 1790 to le.ss than 2% today. 
Mechanization can focus on pre-harvesr activitic.s, a.s when 
chemicals or precision planters reduce the need for hand- 
weeding and hand-thinning of crops; harv'esting; and 
post-harvest handling, as when harvested crops arc placed 
in 1,000-pound bulk bins and moved with forklifts rather 
than in 50- or 60-pound lugs that are carried manually. 

Higher wages in apple production 

[he state of Washington produces 55-60% of U.S. apples. 
Washington apple growers aim to sell their crop as fresh 
apples to consumers, and generally do, since rhe price 
of applc.s sold for processing i.s much lower. China, the 
world’s largest apple producer, accounts for a quarter of 
the world’s apple exports and the United States a sixth 
of global exports. However, Chitui docs not export fresh 
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apples to the United States, only processed apple products 

such as apple juice. 

Ihe United States exports almost a quarter of its 
apple production and is a net exporter of fresh apples. 
One reason for rising fresh-apple exports is newer varieties 
preferred by consumers. For example, between 1990 and 
2010, the Red and Golden Delicious varieties fell from 
more than 80% of the apples produced in the Western 
states to less than 40%, while the Gala and Fuji varieties 
more than doubled, from less than 10% to almost 25%. 
Diversifying varieties has lengthened the apple harvesting 
season, which now runs from mid-August to late October, 
up to four weeks longer than in the past. 

If labor COSES rose, Washingtons fresh apple industr)' 
would likely make several changes that increase worker 
productivity. Most newly planted apples are semi-dwarf 
or dwarf and planted in rows with trellises to support rhe 
weight of the fruit. Newly planted varieties often require 
more careful pruning, which occurs during the winter 
months when unemployment rates arc typically high for 
seasonal farmworkers. 

Apples growing on dwarf trees are much easier for 
pickers to locate, and so rhe use of dwarf trees increase.s 
worker productivity. Fewer ladders would reduce falls, 
improving worker .safety, and enlarge the pool of apple 
pickers beyond the young men who are best suited to 
climb ladders. 

Most apples are picked for piece rate wages that range 
from $15 to $25 per 1.000-pound bin, and most pickers 
earn more (up ro 25% more) than Washington’s minimum 
wage, which was $8.55 in 2010. Older and lower-valuc 
varieties such as Red and Golden Delicious are often 
picked only once or twice, while newer and higher-value 
varieties are picked more often, increasing hours per acre. 
If piece rates and hourly earnings rose, rhe shift from 
traditional to newer apple varieties would likely accelerate, 
which would make labor more productive because most 
new' plantings use dwarf rootstocks. 

Harvest mechanization is less likely than increased use 
of mechanical aids. Apples bruise easily, and this limits the 
u«: of the shakc-and-catch harvesting machines widely 
used to har\-csc tree nuts. Apples arc also relatively heavy, 
so bins full of them could dp the hydraulic platforms on 
which workers might srand for picking. However, hydraulic 
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platforms can be used to prune trees, limiting the need to 
move and climb ladders. 

Washington is also the major producer of sweet 
cherries, whose production has more than doubled in 
the past two decades. Cherries arc an unusual commodity 
because grower prices have remained high dt'spite sharply 
rising production. As a result, growers have been willing 
to pay high piece rate wages lor harvesting cherries, 
and many harvest workers earn $1.3 to $15 an hour. 
Washington's demand for harvest labor has a saddle 
shape; ir peaks in june-july for the harvest of cherries 
and again in Sepicmber-Occobcr for apples. Thinning 
apples and picking pears in August arc lower-wage jobs, 
which is one reason why some Wivshington apple growers 
have turned to foreign “guest” workers so diey can employ 
"loyal” w'orkers, that is, workers who remain available for 
both higher- and lower-wage jobs. 

Higher wages in orange production 

Almost all Florida-produced oranges, the offici;il state 
fruit, are turned into juice, while two-thirds of California- 
produced oranges are sold fresh to consumers. U.S, pro- 
duction of oranges for juice has been declining since the 
late 1 990s due to the urbani/ation of formland, freeze and 
hurricane damage, and two diseases, citrus canker atid 
cirrus greening. .Imports of frozen concentrated orange 
juice from Brazil, the worlds largest orange juke producer 
and exporter, have been rising despite a tariff or7.83 cents 
a liter. About .30% of U.S. orange juice is imported, mostly 
from Brazil. Tropicana, owned by PepsiCo, anti Minute 
Maid, owned by Coca-Cola, account for two-thirds of 
U.S. retail orange juice sales. 

Florida’s orange groves aic often owned by coq^wnuions 
or have absentee owners who rely on a variety of inter- 
mediaries to produce oranges. For example, a farm 
management company may care for the ripening fruit, 
and a contractor may harvest ir and haul it to a processor. 
Florida has more farm labor contracrore than any other 
state, more than 2,300 in recent years, and they vary in 
their capabitirics and adherence to labor and immigration 
laws. Some provide only harvest workers, while others buy 
the orange crop on the tree and profit from the difference 
between what they receive From the processor and what 
they paid for the on-rree crop. 
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Florida’s layered labor market has contributed to 14 
slaver)' and involuntary servitude cases involving farm 
labor contractors between 1996 and 2006.*-’ However, 
owners and operators of orange groves are rarely punished; 
they claim ignorance of the contractors activities and 
assert that a farmer hiring a contractor to harvest oranges 
is analogous to a homeowner hiring a painter to paint 
a hou-se. Orange grower Jim Griffiths said; "1 wouldn’t 
have the slightest idea who any of them [workers] were 
or where they are from. Theoretically, you can be fined 
or penalized for that [hiring unauthorized workers]. But 
it doesn’t matter to me because I don’t ever see them or 
know anything about them. ...'That’s the responsibility of 
the guy [contractor] hiring them to determine whether 
they’re legal or not. Ihc liability goes back to him.”*'' 

An acre of oranges yields 300 to 400 ninety-pound 
boxes of fruit worth $5 to S6 or $0.03 to $0.06 a pound.'"’ 
Harvesters receive $0.75 to $0.80 for each box picked 
and dumped into OOO-pound field bins. les.s than a cent 
a pound. Orange harvesting involves climbing ladders, 
picking oranges, dropping them into a picking sack that 
weights 60 to 70 pounds when full, and emptying the 
sacks into the bins, after which a “goat truck,” often a 
school bus with the sides and roof cut off to resemble a 
flatbed truck, takes the bins to a trailer that hauls the fruit 
to a juice concentrate plant.'*’ 

Florida orange production is moving from the center 
to the southwest of the state. Newer plantings with 
smaller trees planted closer together are better suited to 
mechanical harvesting, which involves continuous-canopy 
harvest machines that have fingers chat reach into trees, 
puli ripe fruir off the branches, and drop it into a catching 
frame or to the ground to be picked up. The machines are 
expensive, and usable only in orange groves chat have 
been designal and pruned for mechanical harvesting, bur 
they reduce harvesting costs by up to 30% compared to 
hand-harvesting. 

Less than 10% of Florida’s oranges arc mechanically 
harvesred. Mechanization would be sped up by rising 
wrages, improvements in the machines and fiirming practices, 
or reduced tariffs chat currently protect the Florida growers 
from cheaper Brazilian imports. Ihe key short-term issue 
involves the request to approve a chemical loosening agent 
to facilitate mechanical harv'esting of Valencia oranges, 
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whose trees hold both mature fruit and next years crop. If 
too much force is applied to harvest the mamre fruit, then 
tlic next year's crop is damaged, and an abscission chemical 
would loosen only the mature fruit. 

Higher wages in lettuce production 

California (75%) and Arizona (25%) produce virtually 
ail U.S. lettuce; Arizona production is limited to the 
winter months. U.S. lettuce production increased more 
than 20% berween 1990-92 and 2005-07, but them has 
been a shift in the type of lettuce preferred by consumers 
over the past quarter century. Leaf (13%) and romaine 
(27%) lettuces are increasing their share of rhe market, 
while the share of iceberg or head Ictrucc h;vs declined, 
though it is still 60% of U.S. lettuce production. More 
than 60% of U.S. lettuce is sold in bugs, and a rising share 
is produced under contract for rlic compatries that dominate 
the bagged salad marker, Dole and Fresh Express. 

A handful of large producers dominate the produc- 
tion of lettuce, which occurs in Salinas most months 
of the year and in the California-Arizona desert during 
the winter months. Large lettuce producers have a 
history of innovation, from developing vacuum tubes 
that cool heads of lettuce quickly to packaging lettuce 
in refrigerated bags. 

Mo.se head lettuce is harvested by crews of about 40 
workcr-s who walk behind .slow-moving conveyor belts, 
cut heads of lettuce, and place them on the belt, wlierc 
they are conveyed to packers who wrap them with Him 
and pack them into cartons. Mo.st fields arc picked 
twice. Most growers are rclucranc to adopt a oncc-over 
mechanical harvester because head.s of lettuce do not ripen 
uniformly, so they could lo.se a quarter of the crop with a 
oncc-over harvester. Baby-leaf icrtticesare muully harvested 
by $250,000 machines that have a band .saw to cut up to 
.seven cons an hour, replacing 140 hand workers. 

Lettuce has been called green gold because of Its 
profitability, and unions were quick to target large and 
profitable lettuce growers in the 1 970s. Most of the large 
growcis had union contnicrs with the United Farm Workers 
or Teamsters that offered entry-level wage,s twice the 
minimum wage as well as work-related henefir.s (including 
health insurance and pensions) that were rare for seasonal 
farmworkers. Mowever, rising illegal migration in the 
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1980s reduced the number of union contracts, and today 
most lettuce is produced by nonunion workers. 

There were reports of labor shortages in rhe Yuma- 
area lettuce industry in 2005-06. Large growers operate 
in this region about four months a year, and they have 
traditionally relied on grecn-card commuters, Mexicans 
with U.S. immigrant visas who elect to live in Mexico 
and commute daily to U.S. jobs. Green cards were readily 
ax'ailable for Mexicans living in the border-area who bad 
U.S. job offers in the 1960s and 1970s. As the number of 
grccn-aird commuters shrank, younger workers with false 
documents sometimes joined border-area crews. How- 
ex'^er, stepped-up border-area enforcement, plus low wages 
in the border area, encourage younger workers to migrate 
to the interior of the Llnitcd States, where they arc not 
subject to daily Border Patrol inspections. The shrinking 
and aging green-card commuter workforce, plus the 
availability of low-co.st housing in the Yuma area, ha.s en- 
couraged .some lettuce firms to hire H-2A workers, legal 
gue,sc workers who must be provided with housing while 
they work seasonally in the United Stares.'^ Tire fact that 
some of these H-2A workers live in Mexico instead of in 
Yuma-arca housing explains why there arc more H-2A 
admissions in Arizona in Department of Homeland Security 
data than in any ocher stacc. 

The United States exports about 10% of the lettuce 
it produces, and 85% of U.S. lettuce exports go to 
Canada. The United States is a net importer of iecruce 
from Mexico, but imports account for less than 2% of 
U.S. lettuce consumption. The major reason why some 
United Srare.s growers produce lettuce in Mexico i.s be- 
cause they treed a backup source of supply in the evetit 
that disease or weather, especially in Arizona during the 
winter months, interrupts production and triggers penalty 
clau.ses in their contracts to provide bagged salads. Lettuce 
growers operating in Mexico acknowledge chat wage,s are 
lower there, hut production costs are similar becaii.se of 
the need to pay transportation costs to the United .Stares. 

Higher wages in tomato production 

There are three major types of tomatoes grown in the 
United States Mature-green tomatoes are picked “green" 
and ripened with ethylene, a gas chat turns them red and 
yields the hard “slicing tomato" desired by U.S. fast-food 
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chains. Vine-ripened romaroes picked when red are pre- 
ferred by many consumers. IVocessing tomatoes arc grown 
primarily in Ckilifornia, picked red by a once-over harvest- 
ing irachine, and turned into catsup and other tomato 
products. Almo.st 40% of U.S. tomatoes are imported, 
primarily vine-ripe tomatoes from Canada and Mexico. 

Florida produced almost 60% of U.S.-grown mature- 
green tomatoes in 2007, primarily during the winter 
months, and California almost 30%, primarily during 
the summer months. iMature-grecn romaroes are hand- 
picked into 32' CO 35-pound buckets. In Florida, where 
tomato production is concentrated among 16 growers 
in the Bradenron-Palmetto region south of Tampa and 
around Immokalee, pickers receive $0.40 to $0.45 a 
bucket, a piece rate of 1.5 cents a pound which has 
not changed significantly in two decades. Most Florida 
growers extend their season by growing tomatoes in 
Georgia, South Carolina, North Carolina, Tenne.ssee, 
and Virginia, and rely on labor contractors to supply 
crews who move north with the harvest. 

dhe Coalition of Immokiilee Workers oi^anizcd boy- 
cotts of fast food chains, the major buyers of marurc-green 
tomatoe,s, until they agreed to raise the price they paid for 
Florida mature-green tomauK*s by a cent a jwund and pass 
the extra penny on to pickers. Taco Ifeli (2005), McDonalds 
(2007), Burger King (2008), and Subway (2008) signed 
agi'cemcnts with the CIW. Wowever, the extra payments 
made by these tomato buyers accumulated in tm-sr accoujirs 
until November 2010, when the Florida Tomato Growers 
Exchange allowed its member-growers to distribute the 
extra money paid by buyers of tomatoes to workers. 

The United Scares is a net importer of tomatoes 
from Canada and Mexico; the United States exports 
mature-green tomatoes and imports vine-ripe tomatoes. 
Canada’s greenhouse-grown vine-ripe tomatoes, many 
grown around Leamington, Ontario with the help of 
Mexican workers admitted under the Seasonal Agricul- 
tural Workers Program, are exported to the Eastern and 
Midwestern states (Cook and Calvin 2005). 

There are several pos.sib!e responses to an increase in 
wages for tomato pickers. First, there could be renewed 
iiucresr in mechanization, e,speciaiiy if tomato varieties that 
did not have to be staked and were amenable ro once-over 
harvesting were developed. Second, since most mature- 
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green tomatoes are used in the food-ser\'ice industry, 
higher wages could lead to higher prices and reduced 
usage of slicing romaroes. Third, imports of mature green 
tomatoes from Mexico and other countries might rise. 

Adjusting to higher wages 
in trade: likely scenarios 

The United States is a net exporter of some fruits and 
vegetables, such as fresh apples and lettuce, and a net 
imjx>rcer of others, such a.s onmge juice and fresh tomatoes 
(Calvin and Cook 2001). Becau.se fresh fruits and 
vegetables are mostly water,’*’ high transportation costs 
mean that the major U.S. export markets for fresh fruits 
and vegetables are neighboring Canada and Mexico. The 
effects of ri.sing farm wages on fruit and vegetable 
exports are likely to be minimized by the fret that other 
suppliers of these commoditie.s to Canada and Mexico 
face higher transportation costs than the United States. 
Furthermore, increases in U.S. prodiictiviry in producing 
these commodities could limit price increases. 

Fruit and vegetable exports can be broken down into 
tiuec cjiies, and for each the impact of rising U.S. farm 
wages is likely to be modest: 

/. F^xportsfacinglimited competition. U.S. exports of fresh 
apples and lettuce to Canada and Mexico are likely to 
face little competition from local production or other 
exporters if rising U.S. farm wages raise production 
costs. The major effect on U.S. exports of these com- 
modities is likely to be some reduction In coasumcr 
demand a.s a resuir of higher prices. The exact amount 
of the drop in demand depends on the price elasticity, 
which is low for most fruits and vegetables. 

2. Season- and transportation-dependent exports. The 
United States exports high-vaiuc fresh fruits and 
vegetables .such as cherries and lettuce to Japan and 
Hong Kong when there is limited local production. 
RLsing farm wages, even if pas.sed on to consumcr.s, 
may have limited short-term impacts on fruit and 
%'^etable exports to these distant markers, where the 
major threat to U.S. exports comes from low’er-cost 
and high-qualit)' production that is closer ro these 
markets, such as Chinese production for japan. 
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3. Storable exports competing with low-cost production 
abroad. Fresh apples can be scored up to a year and 
raisins and frozen or canned fruits and vegetables 
can be stored several years. Ihe long-run competi- 
tiveness of storable U.S. fruit and vegetable exports 
depends on increasing yields and productivity in the 
United States to compete with lower-cost production 
elsewhere. Currently, the federal government sub- 
sidizes research to improve yields and curb diseases 
in specialc)^ crops and, alter a several decade hiatus, 
has recently resumed limited support for labor-saving 
mechanization research. However, the ma|or federal 
assistance to U.S. fruit and vegetable exports are 
subsidies to commodity groups to promote their 
commodities abroad. 

Similarly, fruit and vegetable imports can be categorized 
in three ways, and again the impact of rising U.S. farm 
wages would be small: 

/. Imports that compete directly with U.S. commodities. 
Relatively few fruits and vegetables are imported 
during times of peak U.S. production; instead, most 
fulfil! off-season demand. There is often some spill- 
over between imports and U.S. production as produc- 
tion winds down abroad and picks up in the United 
States, as when Mexican table grape imports in May- 
june compete with early U.S. production. However, 
imports are minimal during the Jiily-Scptembcr peak 
period of U.S. table grape paxiuction. 

2. Imports that meet ojf-season demand. U.S. consumers 
incrca.singly purchase fresh fruits and vegetables year 
round, allowing producers in Chile, Mexico, and orher 
counrrie.s to supply commodities when there is little 
or no U.S. production. Because imports are measured 
on an annual basis, they can rise year-aftcr-year with- 
out threatening U.S. farmers and farmworker if they 
fill off-sciison demand in the United States. 

3. Imports oj commodities that the U.S. does not produce. 
The U.S. ptoducc.s very few bananas and other 
tropical fruits, and these accounted for fust over 10% 
of the 270 pounds of fruit con.sumcd by the average 
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American in 2009. Noncompetitive imports affect 
U.S. farmers and farmworkers only indirectly, as 
more banana imports may reduce demand for apples, 
unlirs overall fruit consumption rises. 

Next steps for foreign workers 

Farm employers and w'orker advocates in December 2000 
^reed on an immigration irform plan known as Ag|OBS 
that w'ould allow currently unauthorized farmworkers 
and their fiimilies to become legal immigrants and would 
make it easier for farm employers to recruit and employ 
H-2A workers. In the decade since the AgJOBS proposal 
was negotiated, U.S. fruit and vegetable production has 
expanded, the share of unauthorized farmworkers has been 
stable at about 50%, and more tanners, notably vegetable 
growers operating during the winter months in Arizona 
and fruit growers in Wa,shingron, have turned to the H-2A 
program to obtain workers. 

The changes in the U.S. fruit and vegetable industry 
since AgJOBS was ncgortaccd suggest three possible 
next steps: 

/. Examination of the obstacles to productivity-increasing 
and labor-saving changes in the major crops employing 
farmworkers. For example, Environmental Protec- 
tion Agency approval of abscission chemicals to 
loosen ripe oranges could accelerate mechanical 
harvesting of Florida oranges chat arc processed 
into juice, as could falling costs for the experimental 
technolofjy-dependent scout-and-harvest mechaniza- 
tion systems that use scout machines to locate ripe 
fruit and transmit the information to other machines 
for harvesting. 

Commodities with expanding acreage are likely 
CO mechanize faster, since most new plantings of 
perennials are designed for the use of machines and 
mechanical aids in pre-harvest and harvest activities. 
Ihe federal government plays key direct and indirect 
roles in shaping the level of production, methods of 
production, and exports, so its programs, subsidies, 
and regulations warrant careful examination to 
determine how rising wages are likely to affect U.S. 
farmworkers and trade patterns. 
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2. A focus on the commodities and areas with growing 
dependence on H-2A workers. Fiven without the 
employer-iriendiy changes to the H-2A program m- 
ciuded in AgjOBS, the number of H-2A workers has 
been expanding. Many are in the United States for 10 
months or more, meaning that U-2A workers may 
fill 10% of the roughly one million farm jobs in the 
United States lasting more than !50 days in U.S. agri- 
culture (there were 91 1,000 more-than- 1 50-day jobs 
on U.S. farms in the 2007 (ien.sus of Agriculture). 

What arc the implications of the expanding H-2A 
program for the legalization envisioned in AgJOBS? 
Are Arizona vegetable and Washington fmit formers 
relying on I1-2A workers to be their core labor 
forces and turning to form labor contractors who may 
employ unauthorized workers to supplement thc.se 
core labor forces? Many of the form employers who 
have turned to H-2A workers in recent years stress 
the importance of “loyal" workers, noting that some 
U.S. workers left the farm for construction and other 
nonform jobs between 2005 and 2007. With the 
Department of Labor routinely certifying the em- 
ployment of H-2A workers for 10 months, what was 
once a “seasonal workers for seasonal jobs” program 
is becoming a program to fill what in agriculture are 
considered almost year-round jobs. 

5, Examination of the horticultural end of the EVH 
spectrum, i.e., greenhouses and nurseries, as well as 
dairies that employ large numbers of farmworkers. 
Greenhou-scs and nurseries are major farm employers: 
they hired twice as many morc-than- 150-day workers 
as vegetable formers in 2007 and the same number 
of lcss-rhan-l50-day workers a.s vegetable formers. 
Greenhouses and nurscrie.s face uneven competi- 
tion from import-s — there arc many flower imports, 
but few plant itnports (except from Canada). Many 
U.S. nurseries are located in fast-growing urban areas 
where workers have a better chance of finding non- 
farm employment in the off-season. 

Ihe dairy industry had higher farm labor expen- 
ditures than vegetable and melon farms in 2007, and 
would be allowed to hire H-2A workers if AgjOBS 
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w'cre enacted. Dairies are veiy dependent on govern- 
ment policies, from protectionist trade policie.s to 
subsidy programs that prop up milk prices, and dairy 
is likely to loom larger in form labor debates as fruit 
and vegetable producers mechanize. 

Conclusion 

Most U.S. form exports are field crops such as corn and 
wheat, but a rising share consists of high-value com- 
modities, including fresh fruits and vegetables. Labor costs 
are 20-40% of the variable production costs incurred to 
produce apples and other tree fruits as well as lettuce and 
other vegetablc.s. If form labor costs ri,se, employers would 
respond by crying to raise productivity via increased in- 
vestments in productivicv'-increasing techniques for use by 
hand-pickers (lighter ladders, conveyor belts) and labor- 
saving technologies (haivesc machines). They may also 
make management changes, such as repicking fields le,s,s 
often or recruiting and retaining the best workers. 

Producer response.? to rising wages are likely to vary 
by commodit)', size of employer, and area. Large farms 
produce most U.S. fruits and vegetables, and they arc more 
likely than smaller growers to develop and adopt new tech- 
nologies and to make changes to their labor-management 
systems. Rising wages, for example, may encourage some 
producers who now rely on labor contractors and ocher 
inrcrmcdiarics to hire such workers directly. 

Efforts to mechanize pre-harvCsSt, harvest, and post- 
harvest casks are ongoing. However, implementing 
mechanization often requires changes in farming practices, 
such as planting smaller trees and pruning them to 
facilitate the use of machines, making machines cosc- 
effeccive compared with hand harvesters, and changing 
handling and selling practices to accommodate machine- 
picked fruits and vegetables. Government can play an 
important role in accelerating mechanization through 
research subsidies and regulatory changes, and by encour- 
^ing cooperation between form operators and packers 
and processors. 

U.S. production and exports of fruits and vegetables 
arc rising, but hired farmworkers are sharing little of the 
increased revenues from the trend of increasingly affluent 
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and health-conscious consumers buying more produce. 
Between 1989 and 2009, average hourly earnings for 
U.S. farmworkers increased only S1..52, from $8.55 to 
$ 1 0.07 (in 2009 dollars). If tarm svage-s rose, there is little 
threat to consumer pocketbooks because of the tiny share 
of the retail price that goes to farm labor. And if higher 
wages prompt changes in firm management practices that 
increase worker productivity, then a wage increase might 
even serve to expand rather than rcduce U.S. production 
of fruit- vegetable-horticulture commodities. 

— Philip Martin is professor of Agricultural and Resource 
Economics at the University of California, Davis, chair of the 
University of Calijornin's Comparative Immigration and 
Integration Program, and editor of the monthly Migration 
News and the quarterly Rui'al Migration News. He studied 
Labor Economics and Agricultural Economics at the University 
ojWisconsin-Madison, where he earned a Ph.D. in 1975. 
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Appendix: Status of mechanization m fruits and vegetables 


Most U.S. fruits and vegetables are han'csted mechanicalH' 
(sec Table Al). About 75% of U.S. vegetable and melon 
acreage was machine-harvested in 2000, as was 55% of 
U.S. fruit production (Sarig et al. 2000). The harvesting 
of vegetables is easier to mechanize because most are 
annuals, so the harvest machine can destroy the plant. The 
harvesting of commodities that arc processed often 
occurs before the harvesting of the same commodity for 
the fresh market. 


Mechanizing the harvest of a fruit or vegetable is 
more akin to a process than an event, reflecting the fact 
that new plant varieties may have to be developed to 
facilitate machine harvesting, hirming methods may have 
to change, and packing and processing systems may 
have to be adapted to deal with the machine-harvested 
commodities. Some vegetables that grow below ground, 
such as potatoes, are harvested mechanically by machines 
that scoop up the commodity, sift it from the soil, and 




TABI. 

S Al 



Harvest mechanization in U.S. fruit and vegetable crops 

Commodity Typical type of harvest Commodity Typical type of harvest 


Fresh 

Processed 


Fresh 

Processed 

Deciduous tree fruits 



Below-ground vegetables 



Apple 

Hand 

H.wd (a) 

Beets 

Hand 

Machine 

Apricots 

Hand 

Hand (a) . 

CoiTOtS 

Machine (k) 

Machine .. . . . 

Avocadoes 

Hand 

NA(b) 

Garlic 

Hand 

Machine 

Cherries, sweet 

Hand 

Hand (a) 

Green onions 

Hand 

Hand 

Cherries, tart 

NA 

Machine 

Leeks 

Hand 

Machine 

Dates 

Hand . 

Hand 

Onions 

Hand/machine (e) 

Machine 

Figs 

Hand 

(c) 

Parsnips 

Hand/machine 

Machine 

Kiwi 

Hand 

"NAy 

Potatoes 

. Machine . . 

Machine . 

Nectarines 

Hand 

Hand (a) 

Sweet potatoes 

Machine 

Machine 

Olives ' ■ ■ 

■■■NA'.' 

■ Hand/machine 

Radishes 

- Hand/machine (h) 

:'■■ NA ■■.■■■'■" ■ 

Peaches, freestone 

Hand 

Hand (a) 

Turnips/rutabagas 

Hand 

Machine 

Peaches, clingstone for canning 

."NA;. 

; Hand/machine 

Above-ground vegetables 



Pears 

Hand 

Hand (a) 

Arfichoikes 

Hand 

NA (b) 

Plums 

Hand 

. Hand (a) 

Asparagus 

. ■ Hand ■ 

Hand 

Prunes 

Hand 

Machine 

Broccoli 

Hand 

Hand/machine 

Grapes 



Brussels sprouts 

Hand 

Hand ■ ., . 

WIne/julce (grapes) 

NA 

Machine (i) 

Cabbage 

Hand 

Machine 

Pahins 

NA 

Hand/macbine 

Cauliflower 

Hand . 

: Hand .7 

Table grapes 

Hand 

NA 

Celery 

Hand 

Machine 

Berries 



Com, sweet 

Hand/machine 

Machine 

Blueberries, cultivated 

Hand 

Hand/machine (!) 

Cucumbers 

Hand 

Hand/machine 

Blueberries, wild 

Hand 

Machine ; 

Eggplant 

Hand 

Hand. 

Cranberries 

Machine 

Machine 

Herbs 

Hand 

Machine 

Raspberries/blackberries 

Hand 

Handimachine(l) 

Lettuce 

Hand/machine (j) 

NA 

Strawberries 

Hand 

Hand 

Lima beans 


Machine 




Mushrooms 

Hand 

Hand (a) 

cont. on page 16 
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1 rABtE A1 (CONT.) I 


Harvest mechanization in U.S. fruit and vegetable crops 


1 Commodity 


Typical type of harvest 

Commodity 

Typical type of harvest 

1 

Fresh 

Processed 


Fresh 

Processed 

1 Citrus fruit 



Above-ground vegetables 



! Grapefruit 

Hand 

Hand (a) 

Okra 

Hand 

Hand : 

I Lemons/limes 

Hand 

Hand (a) . 

Peas 

• Hand 

Machine 

j Oranges 

Hand 

Hand/machine 

Peppers, chili 

Hand 

Hand/machine (f i : 

\ Tangerines 

Hand 

Handfa) . : ^ • 

Peppers, sweet 

Hand 

Hand i 

1 Melons 



Potatoes 

Machine 

Machine 

1 Cantaloupe, honeydew Hand 


Snapbeans 

Hand/machine (g1 

Machine 

; Watermelon 

Hand 

(a) 

Spinach 

Hand/machine (m) 

Machine 

j Tree nuts 



Squash and pumpkins 

Hand 

Machine 

i Almonds 

NA 

Machine 

Squash, summer 

Hand 

Hand 

\ Hazelnuts 

NA 


Sweetpotatoes 

Hand/machine . 

Machine ; 

: Macadamias 

NA 

(d) 

Tomatoes 

Hand 

Machine 

1 Pecans 

NA 

Machine .. . 6 ; , 




[ Pistachios 

NA 

Machine 




! Walnuts 

NA 

Machine 




NA ■--- not applicable. 





i 

a. The!;e coniniodities are hand-harvested an(j destined ro be sold fresh, but sorne are diverted to processing if they cannot, be sold fresh, j 

b, California avocadocs and artichokes arc harvested for the fresh market, while processed avoc,idoes and artichokes are imported. 1 

c Dried hgs dry on the tree and fall naturally to the ground for collection. : 

d. Most nuts that grow on trees .arc harvested with machhes that grasp the trunk or limb and sh.ako them to the ground or into a catching frame, ; 

hlattel nuts and rnacadamia tturs do riot ripen uniformly. These nuts dry. fall to the ground, and are collected by machine. 

e. Nonpungent onions with a high water cotitent ate often hand-harves(ed,whilepungentonions with less water ^are more often rnachine-haivcsted, 

f. Green chili peppers for canning arc hand harvested, while red chili peppers used to make ground papfik.a are rnachine-harvested. 

g. Snap beans are hand - and machine -harvested in Elorida; hand-hatvested beans usually have a higher grower price. 

h. Radishs?s sold in hags without tops are machine-harvested, but radishes sold in txinches with tops are hand-harvested. 

j. Up to 1 Cfiiii of wine grapes, mostly those destined for ultra-premium wines costing more than •> U a bottle, are hand -harvested, 

j. Baby lettt.ices are often harvested witfi a saw-band machine. 

k. Bunched carrots with tops are hand-harvested. 

l. Berrios destined for the fresh market are often hand- harvested, while those that are froTen, etc are machine -harvester.! 

m. Buncihed spinacfi is harid-liarvested; bogged spinach is machine-harvested. 

SOURCE: Adopted from Calvin and Martin (2010); Sarig et a! (2000). 





convey it to a truck or wagon. Most vegetables that grow’ 
above the ground, including lettuce and fresh- market 
tomatoes, are hand-harve.sted. 

Some fruits and nuts that grow on trec,s are harvested 
by machines that grasp the trunk or limbs and shake the 
commodity to the ground or into a catching Irame. The 
key to mechanizing the harvest of tree crops is to develop 
shake machines that have sufficient force to dislodge the 
friiit or nut crop without damaging the tree and thus 
reducing yields in future years. Fruits that are processed 
are more amenable to being shaken off frees than fruits 
that arc sold fresh, so as a result tart cherries are more 
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likely to be harc'csted mechanically than sweet cherries. In 
.some case.s, abscission or loo.scning chemicals are applied ro 
the ripe fruit to make them easier ro dislodge by shaking, 
Florida oranges rhac are processed into juice arc likely to 
be harvested mechanically if abscission chemicals are 
approved to loosen the fruit from the stems (Roka 2009). 

Mechanical harvesting is generally motivated by- 
efforts to save labor costs. The process of developing new 
plant varieties and machines to harvest fiiiirs and vegetables 
is often lengthy, and can be sped up or slowed down by 
government, which can be involved in the process in 
many stages, from research to grading the commodity. 
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ITic poster child for successful governmenr intervention 
to mechanize a harvest is the processing tomato industry, 
whose harvest in Caiilornia was mechanized in less chan a 
decade after the Bracero program, which had allowed the 
seasonal importation of contract workers from Mexico, 
was terminated in 1964. 

Tomato harvest mechanization combined the efforts 
of plant scientists, who developed a uniformly ripening 
tomato plant, with those of engineers, who created a 
machine that cut tomato plants, shook off the tomatoes, 
and conveyed the fruit past sorters before clumping it into 
large tubs lor transport to processing facilities. Govern- 
ment research funds subsidized the university scientists and 
engineers who developed the plants and machines, and 
the new system played a key role in winning acceptance 


of mechanically harvested tomatoes by overcoming the 
perennial price— quality struggle between growers and pro- 
cessors. Growers are paid by weight, and they are penalized 
by processor if their deliveries contain excess material such 
as dirt clods and green tomatoes. Government-operated 
grading stations took random samples ol tomatoes from 
their 12.5'ton containers prior to shipment, thereby 
reducing lejcccion rates attd speeding mechanization. 

In a few cases, harv'csting by machine improves the 
quality of the commodity- For example, because grape- 
harv'esting machines- — more than 90% of Californias 
wine grapes arc harvested mechanically — can operate as 
efficiently at night a,s during the day, they can take 
advantage of lower night-time temperatures that reduce 
the stress on harvested grapes. 
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Endnotes 

1. Historically, mo.st fresh fruits and vegetables were consumed near 
their place of production, niaking liicin available only seasonally. 
But technology and transportation rcTOlucions, supported by 
tlic availability of labor and water, allowed production for many 
mote tnonrhs in C.tlifornia to conifK-te with seasonal production 
in New jersey and orher Hastern garden states in the 1950s, and 
interstate highways that lowered trans[x>rtation txrsts contributed 
to California’s currciu 40% .share of U..S.-produced fresh fruits 
and vegetable.s. ihe United States is hardly alone in this agricul- 
tural revoliitioi!; the separation of production and consumption 
is spreading throughout the world. increa.sing the crack in fresh 
fruits and vegetables, 

2. [he poverty line for an individual was 510,830 in 2009 and 2010 
(htrp;//aspe.!th5.gov/povcrty/i0{K>vert}'.shtrn)). For more on the 
rclationsltip between farmworker wages and food costs, see 
“htimigranc Workers and Fresh Fruits and Vt^rablcs" (www. 
yourube.eom/warchfv-BNbQOxai.Xqc). 

3. Of the less than .5430 spent [.>er U.b. household on fresh fruits 
and vegetables in 2009, only about 10%, or roxighly S40, went 
to farm labor costs. Farmcis tlieinselvte; rccxdve a relatively small 
share of the retail and export price of fruits and vegetables, usually 
les.s than and farm labor costs are typically les.s than one- 
third of a farnier’s production co,scs. .So if farm lafror costs ro.se 
40% and tieither prothiaion nor consumption changed, house- 
hold .spending would rise about S16 a year. 

4. Census of Agriculture 2007. .State 'lable 7. pp. 3.)6-44. 

5. About 35% or 910,000 of these 2.6 million workers hired were 
employed 1 50 days or more on the res}>onding farm. 

6. [he share t)f U.S.-hixrti crop workers varies by region. Iktween 
2005 and 2007, 24% of workers interviewed by the NAW5 were 
horn in the United .Scares. The highest .share of U.S-horn workers, 
48%, wa.s ill the Midwest (some were foliow-thc-crop migrants 
ha.sed in .southern Texas), followed by 36% in the Fast (some 
were fo.ilow-tlu‘-cro[) migrants based in Florida), and 6% in 
t he Western stares. 

7. A “crop worker” is defined by the NAWS as .someone who performs 
“seasonal agricultural services. ..in the vast majority of nur-scry 
prockicis, cash grain.s, and field crops, as well a.s in all fruits and 
vegecabie.s,” and “aLso includes persons win.) work in die produc- 
tion of silage and ocher animal fodder” hut docs not include 
“poultry, livestock and iishery workers, secretaries, mechanics, or 
H-2A frircign Temporary workers.” Introducrion. National Agri- 
cultural Workers .Siirvey, DOl website, http://www.di)leta.gov/ 
agworkei7report9/introdiiccioi'i.cfm 

8. Average Hourly Farnings of Broducrion Workentin Manufacturing 
Industries by State. U.S. Censu.s Bureau, www.ccnsu-s.gov7com- 
pendia/stacab/201 l/tab!e.s;T 1,$ Hll3.xls 

9. The definition of “production workens" includes those “engaged 
in fab.rioiiing, {irocessitig, assembling, insjx’cring, leceisang, .storing, 
handling, packing, warehousing, shipping (but not delivering), 
maintenauce, repair, janitorial and guard services, product 
development, auxiliary production for plant’s own use (e.g., 
power plant), recordkeeping, and other sers'ices closely associated 
with iliese production operations.” Definitions, Annual Survey 
of Manufacuuer.s, U.S. Ciensus Bureau, htfp://wvvw.census.gov7 
manufuciuring/a.sm/ddmjuons/indcx.himi 
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10. There are no surx'cy'dara that provide die sh-ire of form employers 
with formal hiring and (serformance measurement systems. Their 
number is bclies-ed to lie small, ik-wer than 5% of farmworkers in 
California are employed on farms with union coiuraccs, and the 
a.ssodacion for Initnan resources professionals formed to deal with 
unioniied workforces in the 1970.S and 198()s, the .Ag Personnel 
Management Association, has .shrunk (www.agpersonnel.org). 

11. California farm e.mpioycrs have repotted their employees and 
earnings to the California Employment Development Depart- 
ment each quarter since 1978. when unenipioyiiient in.s'urancc 
cos'erage was extended to almost ai! farm employers. 

12. Some SSNs wca' excluded from the analysis, including the 602 
of the total 1,067,948 that had 50 or more employers in 2001 
(their 59,776 w:^e records or jobs were also excluded) and the 
2,750 SSNs that had less than S I in earnings and jobs that paid 
more than S75,00() in out' quarter (their 62,571 wage records 
were exejuded). 

13. See “Modern-Day Slavery,” Pnim Bt-ach Poit. December 7-9, 
2003 ( w'vvw'.p;iifnbcachpost.com/hp/cotueiu/modcriidaysiaver>7 
index.!uml). Comtactors are reported to have provided drugs and 
women to their workers in so-called .521 clubs, where men arc 
charged S20 for .sex and 5 1 for a cotidtrm. 

14. Quoted in Diane tacey .Alien. “Migrant Workers Find Jobs Easily 
in Polk County and Across Florida,” Ihe Ledger, May .22, 2005 
(www.theIcdger.com/apps/pbcs.dil/artidc?A{D=/2()()50522/ 
NEWS/505220407/ 1039). 

15. Florida typically produces over 200 million 90-poiind boxes of 
oranges a year. !n 2006-07, producriori is ex[.x:cr.ed to be less than 
140 million Iwxes bcc.ausc of 2004-05 hurricane damage and 
citru-s canker; growers received SlO a box in 2007. However, pro- 
duction is cxptx:red to rebound toward 200 million bo.xe.s a year. 

16. Some 1,800 “goat trucks" were registered in Florida in 2004, and 
they are allowed to openitc witliin 150 miles of the rcgistercxl 
address. Accidents invt)lving goat rrucks, which often lack wiiid- 
.sliields, have prompted calls to ban them i'rom state roadways. 

17- The H-2A program, created in 1952 and modified in 1986, 
allows U.S. farm employers amidparing too few U.S. f'arm- 
workens to request that rhe Department of Labor certify their 
need for temporary foreign workers (www.foreignlaboreerc. 
doicta.gov/h-2a.cfm). 

18. Florida and California also produce plum, dieiTy, and grape 
tomatoes: they accounted fi.)r 25% of Florida's tomato produaion 
in 2007 and 17% ofGilifornias. 

19. Tlie water content of fresh fruits and vegctabie.s i.s typically 85% 
or more. For example, the water content of apple.s is 84%, 
oranges 87%. Icciucc 96%. and tomatoe.s 94%. See www.ca.uky. 
cdu/enri/pubs/enri 1 29. pd 
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FARMWORKER 

JUSTICE 


October 1 ! , 20 1 1 

U.S. Senator Charles E. Schumcr 

United States Senate Judiciary Subcommittee on Immigration, Refugees and Border Security 
305 Hart Senate Office Building 
Washington, DC 20510 

Rc: Hearing on “America’s Agricultural Labor Crisis: Enacting a Practical Solution" 

Dear Senator Schumcr: 

Fannworker Justice submits this letter to supplement the record of the October 4. 20 1 1 Immigration, 
Refugees and Border Security subcommittee hearing on “America’s Agricultural Labor Crisis: 
Enacting a Practical Solution.’’ 

First, we request that the record include Farmworker Justice’s recent report No Way to Treat a Guest: 
Why the H-2A Agricultural Visa Program Fails U.S. and Foreign Workers, which is available at 
http://farniworkeriu slice,o ri;/iniai!es/slorics/cBook,'na«acs: f\vi.pd and is attached. The report offers an 
in-depth look at the federal H-2A agricultural guest worker program, exposing the fundamental flaws 
of guest worker models and revealing the program’s effect of keeping wages low in the U.S. for both 
foreign and domestic workers. The report offers short-term and long-term solutions to eliminate 
abuses and ensure a sustainable labor force for American agriculture. 

Second, on the issue of fannworker wages and the ability ofcmployers to raise wages while 
maintaining competitiveness in a global market, wc request that the March 21, 201 1 Economic Policy 
Institute Briefing Paper, “Farm Exports and Fami Labor: Would a Raise for Fruit and Vegetable 
Workers Diminish the Competitiveness of U.S, Agriculture?” by Phil Martin be included in the record 
(it is attached and is also available at htro:/.'vvn.vw.cni.org/nage'’- 

/old/briefine:p:ipers/Bric fingP apcr295.t)dn . The nation’s seasonal farmworkers have contributed to a 
major expansion of our exports of fruits and vegetables but have not shared in the benefits of this 
trade. As noted in Prof Philip Martin’s paper, farmworkers’ wages could be increased substantially to 
reduce poverty among agricultural workers without diminishing trade and without major price 
increases for American consumers. ' The impact of any price changes from increased wages would be 


Most U.S. farm exports arc Held crops such as com and wheat, but a rising share consists of high-value commodities, 
including fresh laiits and vegetables. While the value of U.S. exports of fruits and vegetables tripled between 19X9 and 
2009, the average hourly earnings of farmworkers only increased Si. 52, from $8.55 to SI 0.07 (in 2009 dollars). A 40% 
increase in farmworker earnings would !ih a typical seasonal farmworker above the poverty line. “Of the less than .S430 
spent per household on fresh fruits and vegetables in 2009, only about 10%, or roughly S40, went to farm labor costs." In 
order to accommodate the increase in farm labor earnings, households would only have to spend an additional $16 a year. 
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small because the major export markets for U.S. fresh fruits and vegetables have fewer lower cost 
options. Since fresh fruits and vegetables are mostly water, their higher transportation costs mean that 
the major U.S. export markets for these goods arc in neighboring Canada and Mexico. The effects of 
rising farm wages on fruit and vegetable exports are likely to be minimized by the fact that other 
suppliers of these commodities to Canada and Mexico face higher transportation costs than the United 
States. With regard to concerns raised about increased imports. Prof. Martin also notes that greater 
demand by consumers for year-round access to healthy foods in the U.S. has led to increased imports 
of fruits and vegetables when they arc not produced in the United States, but that we continue to have 
a positive balance of trade in these products. As explained by Philip Martin in his paper, ‘"[wjith the 
exception of well-known cases such as Mexican tomatoes arriving during the winter months when 
Florida is also reducing tomatoes, it is relatively rare for imports to arrive in the United Slates during 
peak periods of U.S. production of the same commodities Despite the rise in imports, U.S. 
agricultural exports still exceeded agricultural imports by $35 billion in 2008. 

Third, on the issue of U.S. fannworkers, we would like the rccord to include a recently filed EEOC 
lawsuit against Georgia employer and H-2A program user Hamilton Growers, Inc., doing business as 
Southern Valley Fruit and Vegetable, Inc. According to EEOC’s lawsuit and press release , “the 
company engaged in a pattern or practice of tiring virtually all American workers while retaining 
workers from Mexico during the 2000 and 2010 growing seasons. The agency also alleges that the 
employer fired at least 16 African American workers in 2009 based on race and/or national origin 
when their termination was coupled with race-based comments by a management official. The lawsuit 
also alleges the employer provided lesser job opportunities to American workers, which resulted in 
their earning less pay than their Mexican counterparts, and subjected American workers to different 
terms and conditions of employment, including less desirable job assignments.” The press release 
farther notes that “[t]hc EEOC has reason to believe that the practices alleged in the lawsuit arc 
relatively common in the industry.” HBOC’s lawsuit supports the widespread evidence of 
discrimination against US workers by 1I'2A program users that is also discussed in Farmworker 
.lustice’s report ‘Wo Way to Treat a GuestT and in Farmworker Justice President Bricc Goldstein’s 
testimony from the September 1 3, 201 1 House Education and Workforce, Subcommittee of Workforce 
Protections hearing entitled "Workforce Challenges Facing the Agriculture Industry" (attached). 

Thank you for your consideration of these materials. 


Sincerely, 


Bruce Goldstein 
President, Fannworker Justice 


!f farm labor costs increase to raise farmworkers out of poverty, fann opcratoi-s could and likely would make cbange.s that 
increase worker productivity, including providing workers with productivity increasing harvesting aid.s, hastening the 
adoption of productivity-increasing growing and harvesting techniques, and providing labor aids that reduce the physical 
demands of farm work. In this instance, higher wages would prompt farm operators to boost worker productivity, thus 
expanding, rather than reducing, U.S. fruit and vegetable production. 

' Martin, Philip. "Farm Exports and Farm Labor: Would a raise for frail and vegetable workers diminish the 
competitiveness of U.S. agriculture?'’ Ficonomic Policy Institute, March 21. 201 1 . 

Ibid. 
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This reDort by Farmv/orker Justice was researched and written by Elan Newman under the quidanco 
of Bi uce Goidstein and Adrienne DerVartanian, with assistance frorn Weeun Wang, Virginia Rui^. .md 
Jessica r eljx-RofTiero. 

Farn>wc;rker Justice thanks the foiiowinq people and organizations who pfo-.’ided assistance in 
preparing this report and identifyinq farmworkers who could share their stories: Caitlin Ryland, 
Elizodeih Fiovd. and Mary Lee Hall, Farmworker Unit of Legal Aid of North Carolina: Jennifer Lee 
and Kyle Enures, Colorado Legal Services Migrant Farm Worker Division; Erik Johnson, Idaho Legal 
Aid; Valerie Schoneberger, Legal Aid of Wyoming; Roman Ramos, Texas RioGrande Legal Aid, incj 
Jesus Lopez, Caiifoi nia Rural Legal Assistance, inc.; Leah Lotto and Jordan Cummings. Georgia 
Legal Services Farmworker Rights Division: Melody Fowler Green and James Hurder, Southern 
Migrant Legal Services, a project of Texas RioGrande Legal Aid. inc.: Pamela Bridge and Rosa Varela, 
Community Legal Services (AZ); Shaundra Young, South Carolina Legal Services; Briana Connors, 
Farm Labor Organizing Committee, AFL-CIO (FLOC); Carol Brooke, immigrants Legal Assistance 
Project, North Carolina Justice Center: Victoria Mesa, Migrant Farmworker Justice Project. Florida 
Legal Services, inc, 

David Elacon generously donated photos for use. Thanks also to the many advocates from around 
the country who altowed use of their photos. 

Special thanks to; Dagan Bayliss, Rebecca Young. Guadalupe Manriguez. Rodrigo Gonzalez. Silene 
Ramirez, and Suvimon Pongsiri for help with interpretation. 

We are especially grateful to David, Kathern. Mary Jo, Javier, Pedro. Diego. Juan, Chirinawat, 
Francisco, Gilberto, Gabriel, Ramon, Manuel, and others who Shared their stories in the hopes 
that if would help bring a greater measure of justice to farmworkers in the fields. 

We appreciate the financial support of our donors, who make our work possible. Special thanks to 
America’s Voice tor providing funding tor the design and distribution of this report. 

Layout and design is by Kate Tallent Design. 

Farmworker Justice is solely responsible for all content. 


Learn how you can help empower farmworkers to improve their wages, working conditions, health, 
safety, immigration status and access to justice by visiting our website, www.farmworkerjustice. 
orq; reading our blog, www.harvestingjustice.org; and joining us on Facebook at www.Facebook. 
conn/farmwprkerjustice. Farmworker Justice, founded In 1981 and based in Washington, D.C., is a 
not-for-profit 501(c)(3) organization. Donations to Farmworker Justice are tax-deductible to the 
full extent of the law. 
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"To me, it's just like the farmers can taS?s 
advantage of the [guest workerst. where 
they can't lake advantage of the Americans- 
-you know what I'm saying? Because we 
know the laws when the [guest workers] 
don’t.-.tt's not fair on their part that they 
corns out here and work iike they do and 
they [abuse] them like that. And it's not fair 
on our part, the way they treated us,’' 

The H-2A program oNow'S agricultural employers 
to hire toroiqn quest workers on temporary work 
visas to fill seasonal iobs. in order to participate, 
employers must domonstrato a stiortage of 
U.S. workers and that their wages and working 
conditions meet certain rninirnum requii ernents. 
Yet, as the stories in this report illustrate, the 
H-2A program is funciamentaiiy flawed and 
characte^i^ecl by rampant abuse of bofh 
domestic and foreign workers. 


No Way to Treat a Guest: Why the H-2A 
Agricultural Visa Program Fails U.S. and Foreign 
Workers, a product of interviews with current and 
former H-2A workers, information from media 
exposes, lawsuits against H-2A employers, and 
the experiences of workers and advocates over 
the past 30 years, demonstrates that: 

■+ Guest worker programs drive down wages 
and working conditions of U.S. workers and 
deprive foreign workers of economic bargaining 
power and the opportunity to gain poiiticai 
representation. 

The H"2A program's protections for U.S. 
workers and against exploitation of guest 
workers by employers are modest; in fact, they 
are similar to tho.se in the Bracero program 
(1942-1964,), which was tenninatCKJ due to its 
notorious labor abuses. 

Once an employer decides to enter the H'-2A 
program, the law creates incentivrfs to profe.r 
Quest workers over U.S. workers. For example, 
the employer must pay Social Security and 
unemployment taxes on U.S. workers' wages 
but is exempt from paying those taxes on guest 
workers' wages. 

Violations of the rights of U.S. workers and 
quest workers by H-2A program employers are 



rampant and systemic. The U.S. Department of 
Labor (DOL), which has primary responsibility 
for administering the H-2A program, frequently 
approves illegal job terms in the H-2A workers' 
contracts. U.S. workers who apply for H-2A 
jobs are rejected or forced to quit. Employees 
at H-2A employers routinely experience wage 
theft and other unlawful practices. 

Abuses in the recruitment of foreign 
workers are endemic. H-2A employers and 
their recruiting agents in Mexico and other 
poor countries exploit the vulnerability of 
foreign citizens. Many guest workers must 
pay recruiters for H-2A jobs and enter the 
U.S. indebted, desperate to work, and fearful 
that the loss of their job will lead to financial 
ruin. The H-2A recruitment system has led to 
numerous documented cases of debt-peonage, 
human trafficking, and forced labor. 

More than one-half of the farmworkers 
on U.S, farms and ranches lack authorized 
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immigration status. The presence of so 
many undocumented workers deprives 
at! farmworkers of bargaining power and 
political influence. Deporting all or most 
undocumented farmworkers would be costly 
and impractical, inflict harm on hundreds 
of thousands of hard-working farmworkers 
and their families, many of whom are United 
Slates citizens, and deprive agriculture of 
the workforce it needs to produce our fruits, 
vegetables and livestock. 


This report culminates in a series of 
recommendations to reduce the violations 
ol the modest labor protections in the H-2A 
agricultural guest worker program, fix our 



broken immigration system, anci empower 
farmworkers to improve their wages and 
working conditiofis, occupational safety, health 
and access to justice. Foreign guest workers 
should not be treated as dispos<abie human 
machines, nor should they be used to deprive 
U.S. workers of available jobs or to undermine 
wages and working conditioris of U.S, workers. 
H-2A guest workers should bo treated with 
dignity. Ultimately, the people who put food 
on our tables should have the opportunity to 
become full-fledged immigrants on a path to 
citizenship. Key recommendations include; 

■* Cracking Down on Abusive Employers; DDL 
should increase oversight and enforcement 
in the H-2A program. DOL must address 
illegal job terms and program violations more 
effectively, inciudittq lejectinq terms armed at 
discouraging U.S. workers, obtaining complete 
remedies for victimized workers, tmposincj 
fines on employers that deter illegal conduct, 
and barrinej employers from the program when 
serious violations occur. 

Ending Syslemrc Abuses During F^erruitment: 
The AdmioistrcUion should exorcise jurisdiction 
over H-2A recruitment abroad and hold 
employers accountable for the actions of their 
recruiters, The root of much guest worker 
exploitation lies in the foreign country when 
the workers are recruited, yet our government 
does almost nothing to protect workers 
during the recruitment process. Recruitment 
practices, including discrimination, that would 
be illegal if they occurred in the United Stales 
should not be tolerated just because they 
occur abroad. DOL should shine light on the 
Clark world of labor recruitment, examine the 
international recruitment mechanisms that 
result in foreigrs workers' indebtedness, and 
hold emplover.5 accountable when recruiters 
and contractors acting on their behrdf 
violate the law, 

■4 Collaboration with Local Sfakeholcfers: DOL 
should work closely with farm labor unions 
and other advocacy organizations to educate 
and empower workers to prevent and remedy 
abuses by employers, 

-♦ Wages and Labor Protections that Protect 
U.S, and roroign Workers: H'2A program 
wage rates and labor protections should 
be strengthened to improve wages and 
working coridtfions to attract and retain U.S. 
farmworkers and slop abuse of guest workers. 


8 NO WAY TO TREAT A GUEST: Why the H-2A Agr^oj^ura! Visa Program fails US. and Forsign Workers 
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The financi;.ii incentives for H-2A employers 
to prefer guest woricers over u.S. workers, 
includiruj exemptions from Sociot Security 
ortcl iinempioymeot tfixes, sfiotiicl be removed. 
Proposals in Congress to reduce H-.?A wage 
rotes and labor protections or to create 
entirely new guest worker programs with little 
or no protections should be reiecled. 


f'roeclom to ChaiKie Employers and Become 
Full Members of Society: Congress should 
revise the status of H-2A workers to reduce 
their vulnerability. H-2A workers should be 
allowed the freedom to change employers 
and should be given the opportunity to earn 
immigration status. Guest workers' forced tie 
to a single ernoiover leaves them reluctant to 
challenge illegal or unfair employer practices. 
Similarly, their inability to obtain a permanent 


immigration status, no matter how many 
seasons they return to the U.S. on an H-2A visa, 
deprives them of the opportunity to better 
their conditions. Congress should apply the 
concept of a free labor market and our history 
as a nation of immigrants to the H-2A program. 


A.CompromJse to Ensure a . Stable,.. 
Decently Treated Workforce: Congress should 
pass the Agricutturat Jobs, Opportunities, 
Benefits, and Security Act (AgJOBS). 
AgJOBS is a bipartisan compromise between 
growers and farmworker groups that would 
aiiow currently unauthorired farmworkers to 
earn legal immigration status by continuing 
to work in U.S. agriculture, make baiancod 
changes to the H-2A program, and provide U.S. 
growers with a stable, productive, and decently- 
treated farm labor force. 
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y?t wnen they arrive in the United States, ■ ■ ■ 

many H'2A workers tind a much harsher reality. -r 

Social and geographic isolation, lower than ■ ■ 

aclvertisedwaqes.lessworkthanpromised.dirty 

and dilapidated housing, dangerous working /r., > 

conditions, and Gvotj forced labor or slar-ery typify 

the experience of many quest workers. Some have 

been brought to replace domesltc workers who still ' v 

want the work and are entitiec! to such jobs. But. 

allowed to work only for a single employer who can • ’ ■■■ ■ • ■ ■ ^ 

send them home at will, most H-2A workers are too -r..., ........... 

fearful of retaliation to speak out about these harsh ■ ■ ■■ ■ 

(and frequently iiteqal) working conditions. 


This report, No Way to Treat a Gue.sf, documents 
the inherent flaws ot the H-2A program and the 
abuses that result. The H-2A program allows 
agricultural employers to hire foreign workers 
on temporary work visas to fill seasonal jobs 
when they can demonstrate a shortage of US. 
workers and that their wages and working 
conditions meet certain minimum requirements. 
Short summaries of the history, legal framework, 
and current location of H-2A jobs provide 
the background necessary to understand the 



program. The bulk of this report explores the 
various ways in which the H-2A program harms 
both U.S. and foreign farmworkers, using 
examples of abuse from recent media and 
lawsuits. Real-life stories, summarized from 
interviews conducted by Farmworker Justice 
with both domestic workers and H-2A workers, 
illustrate the effects of those abuses on wor kers.' 

These stories are a wake-up call to 
policymakers and others who are searching for 
soiutions to ensure an adequate supply of farm 
labor and continued production of abundant, 
safe, healthy food on the nation's farms and 
ranches. Currently, the majority-50% to as 
much as 70%-of the nation's 2 to 2.5 million 
farmworkers lack authorized immigration 
status. Many of the rest are U.S. citi-'ens or 
lawful permanent resident immigrants. Thougfi 
H-2A guest workers account far only a small 
percentage of farmworkers in the U.S, their 
treatment sets the bar low for the entire 
agricultural industry, and their availability 
depresses wages and working conditions for 
U.S. workers. 



A Report Bv Car-mworker Jiist'CC! 
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ih li \ 
sysicvn vsrl'ually 
;,'uaranrc(;s I'orcis-n 

SS'i.'I'lMTv 'AIM iVv: 

V \ •>!! 1 < 5 u n 
ax. i n nt tb u! 
and in tlic ficids of 
this country, an.d that 
US. farni workers wiil 
lose job opporliinlties 
and suiier depressed 
wages, Th<,‘ impact ot' 
mandarory li Verify 
would be nu!lion.s of 
new guest workers 
in agriculture oil 
top of tile millions 
of undocumented 
workers already here., 
Tlie H -2A law and Us 
eiirorcemcni should be 
strengthened to reduce 
abuse.s. But the only 
equitable and practical 
anssver is for Congress 
to alhnv fa.nn workers 
who are cufrently 
undocumented to 
earn legal .status by 
cimtiniiing to work, 
in ugrieuifure.’' 

— Arturo Rodriguez, 
prvtident. UmUxi Furin 
lVbrC:’r.>- of America 


in the ongoing contentious debate about 
immigration policy in the U.S.. some portray guest 
worker programs as necessary to provide a legal 
and stabie labor force in industries, particularly 
aqriciilture, lA^ere the work is seen as undesirable 
to most Americans. Yet the abuses endemic to 
the H-2A program suggest that guest worker 
programs cannot and should not be the model for 
America's farms. The creation of a large temporary 
workforce with few rights, no freedom to change 
employers, and no path to permanent status not 
only harms both U.S. and domestic workers, but 
also runs contrary to our nation's commitment to 
economic and political freedom. Ours is a nation of 
immigrants, not of guest workers. 

Instead. Congress should give undocumented 
farmworkers an opportunity to earn legal 
immigration status. If allowed to continue 
at all, the H'2A program should remain a 
.supplementary source of labor in times of bona 
fide local labor shortages. Some policymakers 
and employers call for radically de-regulating the 
H-2A program by slashing wage rates, eliminating 
housing requirements, weakening labor 
protections and reducing government oversight. 
But this report makes clear that, on the contrary, 
the H-2A program's abuses need to be addressed 
through increased labor protections, oversight 
and enforcement. 


A HiSTORY OF 
AGRlCULTUfiAL GUEST 
WORKER PROGRAMS 


A seasonal, farm labor 

force to produce America's food while maximizing 
the profits of U.S. agribusiness has nearly 
always begun abroad. From the beginning of 
the American colonies, the importation and 
oppression of slave labor allowed growers 
of ca.sh crops-inciuding tobacco, sugar, and 
cotton-to minimize labor costs while maintaining 
a stable, highly productive workforce. Similar 
concerns led 19’" century growers establishing 
new farms on the frontier to use low-paid 


seasonal agricultural workers from China, 
the Philippines, and Japan.' The economic 
desperation and tenuous immigration slalus 
of foreign farmworkers, along with racial 
discrimination, deprived them of bargaining 
power with their employers and of political power 
to affect the policies of the U.S. government. 

The first bracero (literally, “stronq-arm") quest 
worker program was created in 1917 at the behesS 
of growers, who argued that World War ! had 
created a labor shortage crisi.s in agriculture. 

The program allowed more than 70,000 Mexican 
workers to enter the US temporarily for work 
in cotton and sugar beets.' Though it ended in 
1921, many workers stayed after their term of 
employment, some because employers refused 
to pay for their transportation home. The Great 
Depression led to a crackdown on immigrant 
workers, who were seen as a threat to American 
workers, and many of the former braceros were 
repatriated to Mexico.’ 

The onset of World War ii led to renewed 
grower complaints of a labor shortage, despite 
pronouncements by the Secretary of Labor 
that there were 1.6 million surplus domestic 
farmworkers.-' A new bracero program 
was established in 1942 through a bilateral 
agreement between the governments of the 
U.S. and Mexico. Over the next 22 years, an 
estimated two million Mexican men entered the 
U.S. to work as braceros.''-’ 

The bracero program became notorious for 
the rampant abuse of foreign workers, despite 
significant legal protections for both domestic 
and foreign workers. For example, workers 
were guaranteed sanitary housing, access to 
medical care, round-trip transportation, and 
the prevailing wage for their task and crop. 

They were not to be used as strikebreakers.’ 

In practice, however, few braceros were willing 
to speak up to enforce their rights, because 
they were tied to a single employer, and 
renewal of their contract depended on the 
employer's good wiil.^ Many were cheated out 
of wages. Housing conditions were deplorable. 
Workers were transported in unsafe vehicles 
and were denied access to healthcare. The 
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nvciilabilitv of brac:c;ros unclerciit tho waoos of 
U.S. workers." In mony locations where large 
numbers of braceros filled jobs, their lack 
of economic bargaining power meant that 
they could not seek wage increases: thus, the 
"prevailing wage’’ in such places stagnated 
and became unattractive to U.S. workers, in 
short, conditions were in many ways similar 
to today's H-2A workers, but the large scale of 
the bracero program captured the attention 
of the labor and civil rights movements and 
eventually the public. 

Congress finally shut down the bracero program 
in 1964, but left in place another avenue to 
’’import” foreign workers, the H-2 program.’** 
This program began during World War il and 


became codified in the immigration law in 1952. 
For many years, it was used mostly by East Coiist 
apple growers and by Florida sugar cane growers 
to hire workers from the Caribbean. The H-2 
program's provisions were similar to those in the 
bracero program, but it was not accompanied 
by government-to-government agreements. 
Abuses in the sugar cane industry were rampant, 
generating significant publicity and lawsuits.” 

The Immigration Reform and Control Act (IRCA) 
of 1986 separated the H-2 program into two 
temporary worker programs; H-2A for agricultural 
workers and H-2B for non-agricultural workers. 
Both programs continue to be marked by worker 
abuses to this day, even as they expand into now 
industries and sectors. The H-2A program, in 
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She tradition ot the agricultural guest worker 
initiatives that came before it, provides growers 
with an endless suppiy of physically strong, 
economically vulnerable, politically powerless 
workers from poor countries, who will work to 
the limits of human endurance in dangerous 
conditions for low wages. 

REGULATORY FRAMEWORK: 
LESSONS FROM 
OECADES OF ABUSES 


worker programs 
leave workors-both domestic and foreign- 
open to exploitation and abuse, policymakws 
since World War II have instituted procedures 
and labor protections for workers. The 
current H-2A regulations were codified by the 
Reagan Administration in 1987. Yet over the 


years, employer groups have lobbied hard to 
"streamline’’ the program, in the final days 
of the second term of the George W, Bush 
Administration, the Department of Labor 
(DOD.substantiaily revised the H -2A program 
regulations, removing many labor protections, 
slashing wage rates and reducing government 
oversight, in 2010, the Obama Administration 
reversed these changes and restored most of 
these provisions. 

The law and regulations governing the H-2A 
program require that in order to accept an 
employer into the program, the Department 
of Labor must certify that (I) there are not 
enough U.S. workers "able, wilting, qualified, 
and avdiiabie" to perform work at the place 
and time needed: and (2) the wages and 
working conditions of U.S. workers will not 
be "adversely affected'’ by the importation 
of guest workers, in theory, the taw means 
that employers must recruit and hire qualified 



Gilberto, Francisco, Gabriel, and Raiiio.ii 
(Yuma Count)’, AZ) 


the hi)! desert to find the nearest phone: Finafty, at arobnd ■ 
midnig.ht, the labor contractor arrived to drive them home. 

Sure enough, when reporting to w»)rk the next day. the 
crew was told [h.irthcybadheei) fired, and replaced Iw 
H- ’A wc'rkers. '’They fdd iJ.s there was no work toe ban Luls' 
people." said Gabriel Rut wliy choose H-2A. workers aver 
domestic residents^ Gabriel explained that while the domestic 
•.sorkcr.s would finish wr'rkingin the early afiernoon. the 
employer could make the H-2A workers work longer hours, 
through the hottest and most dangerous part of the day. 

Not only had they been abandoned, in the fields', but 
they were now jc)bk’5.v- Francisco expressed his trust ration; . 
'I felt rca/ly bad because at th.u time there was not a lot of 
work available, f needed work... the contractor should be 
punched for what he did to u* so Ir vvill not happen to 
other workers." 

Yet the employer was not pttni.shedi Though over 8f>: 
complaints of unpaid wages and viotacions of employment ■ 
tem.s for this employer were submitted to DUt during 
•jummer UOL has continued to allow the contractor. to 
employ more H-2A workers, approving its rci^uestior nearly 
70G' worker.** in the fid! of 2G09:and.niore-titaa' 1,160 workers; 
in summer and fall 2010. 


These four men, ail legal permanent resuients of '.he IV.ite 
States, live in the border region of San LmS. .Ar>/ona. 
Sonora. With more than .50 ycur.s of Lum work between 
them, they are h.irdlv the inexperienced .Ymencan^ that 
some growers dura are the only iil?ern.auve to 

fn iune. 2009. .lil four obtained jobs harvesting melons 
for a farni iabor contractor. Fverv d.iy ,i 'oas wnuid pick 
them up at I'lOOairi for the two and a h.ih'hour trip. 
Sometimes ihey'd have to w,iir .inothe: twm hours to enter 
the fields. Though the -work endeo .around ?:00 pm. often 
the bus did not arrive for another two hours, i h 
me.n saui thev were not paad !'orthc lur 
spent on the bus. nor for the time 
< spent waiting to enter the tidd.s 

or board the bus. 
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U.S. workers before hiring quest workers, in 
addition, the employer must offer and provide 
wages and other job terms high enough to 
attract and retain U.S. workers. 

The labor certification process required by the 
H-2A iaw. in theory, demands more government 
oversight and employer accountability in the 
H-2A application process than the affesfation 
process in place for the H-IB program for higher- 
skilled jobs, for e.^ample.'-' In practice, however, 
the additional scrutiny of employers and their 
job terms that should happen under labor 
certification rarely occurs. In Fiscal Year (FY) 
2009, DOL certified 94% of the worker positions 
requested by growers’* and routinely approved 
applications that contained illegal job terms. 

E?elow is a list of the key H-2A program rules 
that, in theory, are supposed to protect workers. 
Unfortunately, in practice, many ore not 
adeguatety enforced, and others have flaws 
leading to abuses: 

Wages offered by H-2A growers must be 
the highest of; (a) the local tabor market’s 
"prevailing wage” tor a particular crop as 
determined by DOL and state agencies; (b> 
the state or federal minimum wage; or (c) the 
"adverse effect wage rate” (AEWR). an hourly 
wage determined by DOL for each state based 
on the USDA’s annual Farm Labor Survey 
of average regional hourly wages for non- 
supervisory crop and livestock workers. In 
most cases, the AEIWR is the highest rate. 

In theory, this protects U.S. farmworkers 
by ensuring that growers cannot undercut 
their wages, and protects vulnerable 
foreign workers who would feel cornpoilod 
to accept a substandard wage. 

*4 In practici?. the wage levels are 
based on surveys of wage rates that are 
depressed because they include earnings 
of undocumented workers, not just U.S. 
workers. The wage rates are also outdated 
because they are based on the previous 
year's surveys, in addition, many growers 
violate the wage requirements. 

Recruitment of U.S. workers must occur through 
the interstate employment service system and 


through private-market efforts to find and hire 
farmworkers. Growers must post job orders with 
the state wtjrkforce agency (SWA) between 60 anti 
75 days before the date of need. Job qualifications 
and r^uirements must be reasonable and must not 
discriminate against U.S. workers. 

“4 In theory, this protects U.S. workers by 
ensuring that growers attempt to hire U.S. 
workers first. 

■4 In practice, growers' recruitment of 
U.S. workers often is inadequate and 
many employers impose inappropriate 
job requirements to "scare away” 
domestic workers. 

"Fifty Percent Rule" requires employers to hire 
any qualified U.S. worker who applies for work 
until one-half of the season has ended. 

-4 In theory, this protects U.S. workers' jobs 
by preventing growers from choosing an H-2A 
guest worker over a qualified U.S. worker and 
by mandating that farms hiring additional 
workers fCH" peak harvesting time must 
continue to accept domestic applicants. 

•4 In practice, many U.S. workers are not 
offered available jobs at H-2A employers or 
are quickly forced to quit. 

“Three-fourths work guarantee” requires that 
employers offer recruited workers at least % of 
the number of working hours in the work period 
outlined in the contract (except when impossible 
clue to "Acts of God") or pay wages for any 
shortfall in work opportunities. 

-» In theory, this protects U.S. and foreign 
workers by discouraging over-recruitment 
and guaranteeing income for migrant workers 
who have traveled long distances to work. 

-4 In practice, many workers are not pcdd 
all the wages they are promised under the 
three-fourths guarantee. 

Housing that meets DOL standards for 
temporary labor camps must be provided at no 
cost to the workers who do not live in the local 
area. Employers must also provide three meals 
a day (at a cost to the worker) or, alternatively, 
convenient cooking and kitchen facilities for 
workers to make their own meals. 

■4 In theory, this serves as an important 
safeguard against homelessness. 
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acknowiedging that both foreign and 
U.S. workers would have trouble finding 
temporary accommodations in rural areas 
with limited housing. 

In practice, housing is often appallingly 
substandard, voversiqht is lax, and farmworker 
advocates have been prevented from meeting 
workers in their homes, which growers claim 
is their private property. In some locations, 
eniployers claim that workers are "local" and 
ran c ommute to their own homes each day, 
even wheri they have ova'ly long commutes. 

Transportation costs incurred by the worker 
to arrive at the place of employment must 
be reimbursed by the employer after workers 
complete half the season. Employers must 
pay the cost of returning home for those who 
complete the full season. 

In theory, this facilitates recruitment 
of migrant domestic workers from outside of 
an ornployer’s immediate location.reduces 
the debts incurred by foreign workers on 
their way to the U.S., and ensures that 
foreign workers can afford to return home. 

In practice, workers are routinely fired 


or coerced to sign voluntary quit forms 
before the end of the contract to subvert 

this requirement 

Workers compensation must be provided for 
occupational-related injuries. 

In theory, this protects both U.S. and 
foreign workers by ensuring meclicai care 
for injured workers and that She cost of 
health care for work-related injuries will not 
be borne by the worker. 

•* In practice, employers send injured 
foreign workers home after being 
injured, making it very difficult to 
access workers' compensation. 

The modest legal protections put into place 
by DOL, many of which also existed under the 
bracCTO program, have not changed the inherent 
and systemic problems with the H-2A program, 

DOl oversight is lax. and most applications are 
approved, even for growers publicly known to 
ignore the law. The H-2A program continues to 
displace U.S. workers, and leads to njmpaiit abuses, 
including wage theft, discrimination, and even debt- 
peonage. These abuses, with personal examples, 
are discussed in further detail in the next section. 
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, o , : . Iona history of advocatinq 

fo' i*(=-^sMtom{o ory fotpiq' agricultural 
workers. In most cases, once growers enroll in (he 
program, they never return to hiring domestic 
labor. But why do growers like H-2A workers 
so much? H-2A workers are an extraordinarily 
productive labor force employed at relatively low 
cost, for the following reasons: 


1. Foreign workers are economically desperate. 

Most H-2A workers come from home countries 
plagued by economic crises and poverty. They 
are thus willing to accept wages and working 
conditions that U.S. workers could never afford to 
accept due to the high cost of living in the U.S. 

2. Temporary workers lack full rights. H-2A 
workers have limited, non-immigrant status, and 
cannot stay in the U.S. beyond their work term 
with a particular employer. Workers are tied to 
the employer who brought them to the country 
and can only work for that employer. Most are 
hesitant to report abuses because employers 
can freely fire (and deport) "troublemakers." or 
decide not to re-hire them again. H-2A workers 
are excluded from the main employment law 
for farmworkers. Additionally, foreign workers 
generally lack knowledge of U.S. laws and 
employment norms and may not know when an 
employer is breaking the law. 

3. Employers can "hand'pick” a certain 
demographic of workers. Ouc government has 
not sought to apply U.S. anti-discrimination 
laws to H-2A employers' recruitment of foreign 
workers that occurs abroad, Growers thus can 
pick their ideal workforco-mostiy young men 
removed from daily family obligations who will 
work long hours for low pay. 

4. H-2A employers are exempt from paying 
Social Security and unemployment taxes on 
quest workers' wages. Since H-2A employers must 
pay federal social security and unemployment taxes 
if they hire U,S. workers, they can save substantial 
money by hiring guest workers, 

5. Employers can avoid the wage demands of 
the labor market. Once an employer receives 
approval of its joti offer from the Department of 
Labor, it may reject qualified U.S. workers who 
seek a higher wage or an extra benefit, such 
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program. ..Not oniydo 
the guestworkers .sxtlVer, 
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as paid sick days, and fill the slot with a guest 
worker willing to accept the approved terms. 
Similarly, a demand for higher wage rates by 
a labor union can be easily rejected. Thus, the 
minimum wage rates and other job protections 
required by the H-2A program usually become 
the maximum that a worker can hope to attain 
and that on employer need offer, 

it is clear that a vulnerable foreign labor 
force allows employers to squeeze out 
maximum productivity at minimal tabor cost. 
But an important question remains: Why 
can agricultural employers access unlimited 
numbers of foreign guest workers while 
employers in other industries must compete 
for workers in the labor market? 


WHS USES H-2A? 

AN ANALYSIS OF OOL BAM 


The H-2A program historicaliy has been 
concentrated in particular geographic areas 
and crops, but it has sprec^cl to new states and 
crops in the last decade. Every state had H-2A 
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workers in fiscal year (FY) 2010 (see Figure 1). 

(-I-2A workers make up a significant section of the 
workforce in North Carolina tobacco. New York 
apples, Louisiana sugarcane, and Florida citrus. 
They pick strawberries in California, harvest onions 
in Georgia, and cut lettuce in Arizona. Soine H-2A 
workers even labor in the wheat fields of Texas 
arid tlie corn fields of Minnesota, in short, H-2A 
workers are involved in nearly every segment of the 
aqr icuitural industry in the United States. Still, at 
approximately 80.000 certified positions, the H-2A 


program represents only a small percentage of the 
nation's 2 to 2.5 million agricultural workers. 

North Carolina has been the state most heavily 
invested in the H'2A program during the last 15 
years, with 9,387 positions certified in FY 2010, 
comprising nearly 12% of the national H-2A 
workforce. Other states with more than four 
thousand H-2A positions in FY 2010 included 
Louisiana, Georgia, Florida, Kentucky, and 
Arizona (see Figure 2). 


Figure 1: Number of H-2A Workers Certified by State (FY 2010)’'* 
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The expansion of the H-2A program has 
continued during an economic downturn and high 
unempioyment (see Figure 3). In FV 2005, the 
DOL's Office of Foreign Labor Certification (OFLC) 
approved 48,336 H-2A positions. In FY 2009, 
OFLC approved 86,014, an increase of nearly 
80% in just four years.’* 

There are U.S. workers who want agricultural 
jobs, but the H-2A program often allows 
employers to avoid hiring them, Alt the 


top six H'2A states, with the exception of 
Louisiana, had a 2010 average unemployment 
rate higher than the U.S. average of 9.6%. In 
North Carolina, for example, the 2010 average 
unemployment rate was 10.6%J' 

Yet, because the H-2A program lacks an 
adequate test of the labor market, employers 
who could have recruited and hired U.S. 
workers were permitted by DOL to hire foreign 
guest workers instead. 


Figure 2; Top 15 H-2A States (FY 2010)’= 
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Tire 11-2A pmgriuw’s 
['■trouicfions for 
workers lob 
ondtn'cncc and 
w .un>l exj h !' 'Uoa 
ViMLlfsb) 
ejuplovers jirc- 
mwlesf; in bud, ihfv 
;jri’ similar to tho.se in 
the bi'iuxu'o program 
(SfST'il-T.'Kvl), which 
k'r.mimu.cd 
due to its 

NOTORIOUS 

LA.BOR ABUSES, 


Figure 3: Increase in H-2A Requests and Certifications (FY 2005-2009) 


H-2A Workers Requested and Certified, FY 2005-2009 
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U.S. workers have alternatives and can change jobs 
if they are unhappy with thoir workptoce-a freedom 
not allowed H-2A workers. Additionally. H-2A growers 
can save money by hiring quest workers; they do not 
have to pay Social Security and unemployment taxes 
on the woges paid to H-2A workers, but must do so 
for U.S. workers. Growers tiave thus gone to great 
lengths to unlawfully exclude qualified U.S. workers 
in favor of guest workers. 

The gimmicks used to deny employment So 
qualified U.S. workers are plentiful. Real-life 
examples include interviews scheduled at 
inconvenient times or locations: hiring that occurs 
too early in the season, leading workers to arrive 
for work when there is none: limiting domestic 
workers' hours in order to ctiscourarje them 
from continuing to work: employment contracts 
demanding that workers give up thoir right to 
sue a grower for lost wages: and unrealistic work 


demands and productivity quotas. Employers know 
that they carr-and often do-chase away willing 
U.S. workers with such unfair terms. 

Other times there is no pretense: Domestic 
farmworkers are simply turned away or fired in 
favcK' of quest workers. For example, in 2006. 
after harvesting citrus fruit for an Arizona labor 
c<xitractor for three previous seasons, a crew of 
domestic employees was told by their foreman that 
the company wcHjId no longer hire domestic labor, 
but would instead use H-2A. Sure enough, wticv) 
they arrived at the corralon (pick-up spot) the buses 
previously reserved for them were now filieri with 
H-2A workers "from all over Mexico." Fernando, a 
U.S. citizen and displaced worker, asserted, "I'm not 
against H-2A workers, but they should hire us. the 
experienced workers, first." A complaint alleging 
discrimination against the U.S. workers is ciirrentiy 
pending in federal district court. ’’ 




Mary Jo and Katherii 
(Colquitt County, GA) 


M»n l<iand fCjtherrtarelongtirTW residents ot'Coiquin Couniv, 
Cieorgta. Botlt have worked in agricuhure for nutch of their lives, 
and N'lacy lb grew up with her grandmorlier. who worked ,i.s the 
ilve-in tiousekeeper for a hem fatitiiy. She teamed to pick vegetabie?- 
at thcageo/tbiirteen. .More recently, she •-v.^s jcreivie.ideronwitie 
other t.irm-s in the aa'ii, "I kne to work,"' said Marylo. 

in September 20U). both Mary- !o and K.ithern v>.-e:vnm oi 
work. Ai the unemptoyraent office rlievsaw an l-f'2A iob-^^rder for 
zutvhiih picking adverti-sing S'kll per hour for -iO hours .i week of 
work. Ihc work wus. It the same tiirmon whi^h .Mary Ju grew up. 
whici) was nmv owned by the ioms of tier grandmothers cmplovcr. 
Ihev both signed up. 

But when Mary Jo, Kathern, ami their coworktrs arnsvd at the 
.(arm at 7:00 ;un, they found that to get the -iJvcrtised w-jgc. wrirkets 
wuuki have to raecr .i production stanJ.ird or nine buctwns an hour. 
Fui'thevmnre, the U.S. svorkers who arrived wcie forced to wait 
until 9:11(1 am before being albwed into the rlcids, even though a 
number of Me.\kati H-2A workcis were aJmady working. 

Once in the fields. Kathern and .Marv io had a hard rime 
making.rhe standard. After tilling each txicket, they .spent 
valuable time walking to the tractor— parked across the field— to 
unkwd. Meanwhile, the tractor serving t.he Jf-d-A workers wis 
clo-se by. “They w.is trying to get us to quit," said Kathern, ''[but] 


I »aid. ‘we need to prove to 'em (iiat we at least want to wt'fk’" 

At about Uh?0 am. .Mary fi\ Katlicrn. and their co-workers were 
told their ws >rk for the day w'.is done. “T hty sent ail the blacks honiej' 
said .M.trv' io, 'vhilc the wori>eT.s continued to work. 

They v,crd git en w.irk only evei-y other day, .md experienced 
the same iVu.vttatina routine, t inalh-, the workers who did not 
meet the production staudaril. itiduding .Mary fo and 
k.vthcrn.v,erc fired. After tran.sptvnauon costs 
Mory fo came home with k-s.stb.m S.V) for 
three workilay.s. 'T've never been hredfi dtiti 

said -M.irv Io. “This is the rir.vi nine ns ^ ^pi 

ever happened to me.'' M V.' v;J' ...He 

KaiiierncxpW-J, "Ihe ■A'V 4(<' 

farmers tan lake adviinlage of ■ ' , .« 

the [guest workersj where 
lliev can't take adv antage 

of thsArfie.'is.ins... ^ I I ^ ' 

bt'c.iu.sevi'c know the m , | 

laws when [li-ieyi m 1 

don't,..l thizikit ■ : : ^ 

was mote or less. ■ . 

they didn’t want the, ^ jSBBMIy *4j| 

Americatis out there.'' ^ A 
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:i.3» cinjilin'cr 
ik'i'kies lo TOUT Uk'. 
1!-’A 

the Unv 03'CiiU‘s 
intt'oljves U» 

PREFER 

CrUI'SI' WORKERS 
s)v.t.’r llS. ivorkt'fs. 

cxafiipk'. tlu' 
«-riip!oy''Cr' ivKiii} pay 

Sociai .Soaij'ity and 
s.iJiemp.Ujyni4,'ii:t 
):)r} {.!..S. wvirkcr:^ 
wages iiiJl is exeui'pt 
trouJ pivyinji; ilwise' 
taxes ‘.’n piuxA 
'workers' 


As Dawson Morton, a legal services altcwney in 
Georq'ia, recently said on HDNet's Dan Rather 
Reports^ growers are "using the temporary guest 
worker program not as a temporary replacement but 
as a permanent workforce."™ The protections aimed 
at preventing lh(? H-2A program from replacing U.S. 
workers are clearly ineffectual. H-2A employers 
are thus given wide latitude to turn away domestic 
workers in favor of vultierable foreign workers. 

RECSyiTMEHT, DEBT, 

AND HUMAN TBAFF1CKIN6 


;>!n 0 L;v v:-.;: Mexico, Jamaica, or 

Peru do not just happen to appear by magic 
in places like Moultrie (GA). Red Creek (NY), 


Petoskey (Ml), or Yakima (WA) to take jobs in 
the fields. Rather, nearly ail H-2A employers 
rely on private recruiters to find available 
workers in their home countries and arrange 
their visas and transportation to the fields. 

Because it takes place outside the United 
States, this recruitment network is unregulated 
and highly exploitative. 

Despite recently revised regulations making 
growers promise that neither they nor their 
agents have received fees from workers to 
obtain a job, .some growers are quite willfully 
ignorant of what goes on across the border, 
With many potential recruits hoping to escape 
poverty at home, recruiters have a significant 
incentive to charge recruiting fees a! great 
personal profit. 


li. c-fsiinc- ar; 
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Thus, most H-2A workers arrive in the United 
States with significant debt. Some have paid as 
much as $11,000 for the chance at a job. Others 
hove left the deed to their house or car in the 
hands of a recruiter as collateral to ensure that 
they will "comply" with the terms of their contract. 
Some fear for their own physical safety or that of 
their family members if they cannot repay their 
debt. Many have been lied to about the conditions 
of the work, inciudinq wages, crops to be picked, 
length of their visa, and type of housing. Tied to 
one employer, workers have no choice but to work 
at whatever wage the employer offers. In short, 
the H-2A program creates conditions ripe for 
debt-peonage, not unlike the labor arrangements 
suffered by many African Americans in the post- 
Civil War South. 

This system of debt can lead to forced labor 
as well. The H-2A recruitment company Global 
Horizons Manpower, Inc. faces well-publicized and 
documented accu.sation$ of human trafficking and 
enslavement. During 2004-2005, the company 
allegedly brought more than 400 Thai H-2A 
workers to farms in Hawaii and Washington with 
promises of long-term employment, forced them 
into debt with recruiting fees of up to $21,000, and 
held them in forced labor conditions. According to 
an indictment filed by the Department of Justice 


against the company's CEO and other executives, 
the object of this scheme was 

...to obtain cheap, compliant labor 
performed by Thai H2A quest workers 
indebted by the defendants' recruiting 
fees, and to compel the workers' labor and 
service through threats to have the workers 
arrested, deported, or sent back to Thailand, 
knowing the workers could not pay off their 
debts if sent home, thus subjecting the 
workers to serious ec<Miomic harm including 
toss of their family property. ’ 

The Globa! Horizons scheme is the largest human 
trafficking case in U.S. agriculture, but it is by no 
means a unique case of recruitment abuses. As 
long as the H-2A program allows growers to rely 
on unregulated foreign recruiters, worker debt, 
fear, and illegal human trafficking will be the 
program's inevitable byproducts. 

WISE THEFT 


' • . -. and lack of 

knowledge about their rights make them 



I'm working, 
doing my besS, ieeling 
the san iw my back, 
working hard like a 
<K>nkey. lust so 
I could give my 
money to [hese 
people? How do you 
tliink 

I See!? You itial feel 
iske crying. 


Mamnd 

(Okccchohex. f-L) 
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particufarly susceptible to wage theft and other 
labor law violations. 

F-rnployers have devised many ways of ducking 
their obligations to pay workers the DOL- 
mandatod wage, leading to lawsuits compelling 
l-i-2A employers to pay workers what they 
are rightfully owed. For example, in 2007, 80 
H-2A workers in Georgia sued their employer 
for routinely underpaying them and missing 
paychecks. The employer had allegedly prepared 
backdated checks to hide late payments and 
false checks to hide non-payments, and had 
made the workers endorse blank checks.^’ 

In another class action suit in 2007 in Florida, 
an H-2A employer was sued for failing to report 


all the hours employees had worked, in order 
to pay them less than required by the AEWR.‘ * 
These are hardly isolated incidents; it is clear 
that wage theft is rampant throughout 
the H-2A program. 

Some employers pay a piece rate rather than 
hourly vjages. In theory, a piece rate encourages 
workers to work faster than they would under an 
hourly rate and produce more for the employer. 
But when employers set the rate low, and 
workers’ earnings fall below the minimum H-2A 
rale, H-2A employers are required to supplement 
piece-rate earnings with "build up" pay to equal 
the AEWR or minimum wage for every hour 
worked. Often, however, the opposite happens: 



MaimeF (Okeechobe^ 


Manuel, a fodier of four from Veracruz. Mexico, has been 
working in <;itru,s v'rchards since he was a child. Rut in 
recent yeans, Manuel has had trouble m.iking end.s meet 
from work in Mexico, “There's nothing here, nothing to eat," 
said .Manuel, so he lonkcil north for work. 

fn fieceraher 2008. Manuel w,is able to land an job 
picking oranges for a. Florida contractor that provides labor 
for one of the largest cirrus companies in the I'. ,8. He was 
told, he'd be making S8.82 an hour. On arrival in Flortd.i. 
he set. out working tong, hard days, someiiines 12 hoiir.s 
or more in the fields. But when his first paycheck arrived. 
Miume) learned that in order to keep his job be would have 
to kickb-ick some of his promrsevi pay to iris einpico-er. 

"Wbon we came out of the bank, the b>>.ss -.v.i.v alcciidy cii 
the bus sviiiting for usl' remembered Manuel. The t'liss had 
''bliickitst'’ in his hand indic.iting how manv tubs of oranges 
each worker h.ad filied. Vv'orkers were farced to pav h.wk the 
difference between their piece rate e.arnir;gs and 'he 'ogaliy • 
required .Adverse Fffeci 'Aagc Rate i.AFVVRl- alsv* knmm 
as build-up pay— to the crcwleader. “He was Mbbing •.is..,he 
stole a. lot of money," .said .Manuel, who had to kick b.ick ,\s 
much -t-s 8 130 some weeks. 

■'Ibough the swirkers knew that thev were legally entitled to be 
p.iid the hourly AEAVR, their employer t»K.ik advantage of the fact 
that tlieirvisa.s were dcjx.'ndent on him. "Many pesspie wanted to 
compk-un but thev were air aid., .lo have to come bade to .Me-wiy’ 
Manuel cxpialned. In fact, they had been told that .anyone who 


relused !o kick back the buihi-up pay tvouJd be sent home. 

VV.hen it came to the halfway point in the season, the 
employer decided to change the terms of rran.sportation 
reimbursenrent. as well. “'The bo.ss said, T'l! reimbum' 
you ; few the cost of getting to Florida], but tlien you have 
io pay me for where you five.' But how is that pas.sibie? 

We. the fannworkers, know we have ihe right to a bouse, 
tran.sjKirtation, stove, and a refrigerator. We didn't knenv , ' 
why he was charging tor th;ii2 exclaimed Manuel. 

The !o.s.s of money for transportation and kick backs idi. 
-M.iuuei struggling to feed even hitcsclf. much less send money 
b.ick home to support his family: 'T didn'l have anyihing to 
e.u . .1 wa.' .•.l.usnng,' said .Manuel. leit to repirn to Mevico 
two montiis before the contract was over, forced out by the 
empl.ner for daring losshce hi.s concerns. 

Manuel spi>ke pa,ssion.atc!y about riie 
fceiirg of being che.tted: "I had the 
nior.cv in .nw hand's 1 thouglit n 

was iniiie. But I'm working. '• 

doing :ny be.st. feeling the 
sun or; my back, working 
h.ird like a donkey'. 

pist so 1 could give mv » y***; 

money to these people? 

How do you think I ' '' -2^1 

feel? You just feel tt . ^ 

like cry ing." 


'Not real name 


Maraiss-Arcaitii.i vl al. v. Stsarnon r-icsiiiic.s rartn-,. inc. Sf 3i, COOV U.S. tJisl. le^Is TiISjO 'S.ti. Ga. 
' Pawco CasnsSfi v. M sn Siirtkc-'. <>i Cenf. .' ia,, Ni>, fco'/ Cv-Oiana •:« ». ria.. Uioj Utt. 3. 200?!. 
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Empfoyers claim arnployees worked fewer 
hours than they actually did in order to make it 
appear that the workers averaged the minimum 
wage per hour. Other times workers are forced 
to "kick back" the make-up pay to a crew leader, 
rendering the AEWR rneanincjiess. 

Growers have also been known to apply 
productivity standards, requiring workers to fill 
a specified number of buckets per hour or day. 
Often this is another way to weed out American 
workers; as the productivity demands get harder 
without a real pay increase, U.S. workers are less 
iikeiy to apply for the jobs that desperate guest 
workers will reiuctantiy accept. 

H-2A workers are dependent on employers for 
their visas and livelihoods They are often fearful 
that if they demand the wages owed to them 
they will be fired .and deported or refused re-hire 


next year. But even when H-2A workers do decide 
to seek out help to recoup their rightful wages, 
potential remedies are limited. H-2A workers 
are excliidetJ from the Migrant and Seasonal 
Agricultural Worker Protection Act (AWPA), the 
chief labor law aimed at protecting farmworkers. 
H-2A workers are thus not entitled to sue in 
federal court for lost wages, housing benefits, 
transportation reimbursement, and other 
requirements of the H-2A contract. 

H-2A workers often cannot receive back pay 
for wage theft because they fack meaningful 
access to attorneys and the court system. 

Few private attorneys accept farmworker 
cases due to language barriers, the low dollar 
value of cases even when they are egregious, 
the slim chance that losing employers will 
pay attorneys' fees (the law usually does not 
require that they do so), rural isolation of the 


"'rhi:' growers only 
vvaiU siftgie !Tii;:n witli 
no f'iiniilics iiitci tlu' 
H 2A jobs 


— Teslimony from a 
ftjmali’ farruworkcr 
lo tlw Mkhij'im Civil 
Ri^kts Connnission, 
ijiiOtfit in A Rejiort 
0/; ’Ik; CinKlUiorts of 
Miyiran! iind Sihuoiial 
' |■ltr^l•.^\‘!.■)l■ki;r:i in 
Miihk’i'.n f. 2111 Hi. 
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clients, conflicts of interests in suing local 
farmers who they have represented, and the 
workers' inability to remain in the local area 
during the litigation. Legal aid programs are 
permitted to represent H-2A workers, but they 
are underfunded and cannot reach many of 
the workers who need help. 


access to a demographicaity "ideal" workforce. 
Since the Civil Rights Act of 1964 and the Age 
Discrimination Employment Act of 1967. employers 
in the U.S. have been forbidden to use race, color, 
religion, sex, national origin, and age as factors 
in hiring practices. Yet the government refuses 
to investigate and curb abuses that occur during 
recruitment abroad. 


A6E, GENDER, AND 
ETHHiC BiSCBIMlilTiOi 



‘t publish statistics on age 
and geiwJer of H-2A workers, it is well known that 
women and oldw adults are basically absent 
from the H-2A program. That is because the 
H-2A program allows agricultural employers a 
luxury denied to all other domestic employers: 


Consequently, H-2A employers' recruiters 
often search out a very specific demographic, 
thought to be perfect for farm work: young 
single men without family in the United States, 
who will devote all day every day to work. 
Workers who don't fit into this category have 
very little chance of being selected for an H-2A 
visa. Thus, the H-2A program is fundamentally 
anti-family. Young men come to the U.S. without 
their family members, often for separations of 
many months, causing stress for spouses and 
children, as well as quest workers. 
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lavier"^ Yadkin County, NC) 


IfeHai more fh«i 15 years expemacs as a’worker in the 
K -h\ pn)^irain; Ewry year, favtet wrmid trac'd from Ws fioroe 
(n:tside GuiS^i^t^Mays^t&NeM^Cardfm-for a jo& mthe . 

* ■. •*. Jsi’y^ftss^^^bcsRe^tbiswastheonlywavfte ' 

cotild pnT'vi^frtfhis.wife'aEKl'frsar'cbjIdjm .■ ■ ■ ■• 

' ■ ■esmimCT^9f2CaO,hc!weser.IavieEhasbeen|»hyskalIy 

unable to tvo& "BKa SHsanei, {avsr and his H-iA cowwiiefi • 
vi.t'reexpi»cAte|»^adesmm£aeiha3i oneoccasoBiOnce, ; 
aRoispIc.yee«f^g;K»^was.<^ytagp«stiddestest&aQjlQ . , 
meters fi?>i;-sfee»i.Aaotb<attejCvOn ahot day in August, Javier 
and about i Srttewcrfisis SKk. Some were vc«nK' 

• ^experierKxdsudt^Ecor^crampsthatdiet'ixiuldD't 
Aar.o iipandtodtotedewn^^We feUi We^hkeaoimai&iB the 
field," lavisr tepcsteA tferepom ^iing that he had “chilBS all . 

-.ttsrli&bcKhr' ' . . 

v -^<.Kf3s^of the wslwrs retiirned orthel^wt camp, but housing 
^^ma&vfexe ercnvded and not ^itaMe ioc recovery. Sixteen 
:wwferewerepaGk«iintoeadirooro,deepmgDeariyoatopof- 
eadt otiKf. fewer explaaied: "V was so close to oth«Si soiMlimes 
fil wdte tip feeling foot so my' back or m myr ssomadC 

: There were only tw showers to use to wash the chemicals off 
tbeir bodies. 

Ear a few davs. Javter tHt acfc but continued to go n> work. 
“lhadtoworic...fof.mykidsr soulfevier.Finallythefeitsobad 


ff»t be phmted sbcakltnic uun-saclt v 
h<»^al was SQtrb^k to the camp 
aotnvorkia trrftas&'-V 

i*rloiigeru«^fehiscrnp!m'er, fe 
d»3)dd{pbackhrM»KO nv recover. H 
papersa^thathe was leating, with i 
-si^b^BeaUdwedbackin future se 
ttiet for the htane to Mexico. 

■bBoemonlhs later, ’ ^ 

has trouble tv^ng-Hcfedstoo^ 
the dels ^ mcarred to^upporths^fe 


medietl care and haseven:h8d «7 take csieof Ms: kids oc^ ed 
school because be can no ioog^r pay for it 
-*'1 amibli ofmrtr^that icsuT s^ . 
porttDT family,' be said. 

' feviersucdncdyd^E7foed^ 
whyH-2Aert^rfoyers ■• • 

dispQsecfvrorkewlnjBred -'^r •- ■-"■ "Yi.V 

'onthejc^.'Tbeywam'to '' 

keeptMrbedsfilkd'wnh . ^ ^ 

hands that cas.tvodC: - ■ 
hesaiA'Tbeydcrdtcaie ' 
about the pct^e'' 


'Nor red luunt' 


Women constitute more than 20% of farmworkers, 
vet there are very few, if any, in the H-2A program. 
Often, women interested in being guest workers are 
funneied into the H-2B non-aqricultural guest worker 
program, a program with even fewer protections 
than H-2A. This systematic gender discrimination 
came to tight in a class action lawsuit led by Marcela 
Oivera-Morales, a Mexican farmworker, against 
International Labor Management Corporation, Inc. 
(ILMC), a major labor recruiter connecter! with the 
North Carolina Growers’ Association. Olvera-Moralos 
contended that ILMC had chosen iess-quaiified male 
workers for H-2A jobs, while intentionally sending her 
and other women to H-2B jobs, knowing that those 
jobs were less desirabie.-*^’ 

The culture of discrimination in H-2A extends to 
race and national origin as well, indeed, employers 
are basically free to act on negative racial and 
ethnic stereotypes regarding both U.S. and foreign 


workers. For example, one H-2A employer from 
North Carolina has explained that he hired Asian 
workers to "try a new breed" because Hispanic; 
workers had been "Americanizing" and "getting 
lazy."* This kind of explicit racial discrimination, 
illegal in the rest of the country, seems 
commonplace in the fruit and vegetable fields of 
this country. 


'..:-. :.:cc : urv. ; y r,; tho most danQGrous 
industries in the United States. According to 
the Bureau of Labor Statistics, crop production 
workers had a fatal injury rate nearly ten times 
the average rate for all industries. Non-fatai 
injuries are extremely common as well; in 2009. 
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there were 4.9 non-fata! work-related injuries for 
every 100 full-time crop workers.^ 

On paper, the H-2A regulations require 
employers to provide H-2A workers with 
workers' compensation insurance to protect 
them in case of a work-related injury. But in 
reality, complex workers' compensation rules, 
which vary from state to state, often prevent 
H-2A workers from accessing these benefits, 
especially after they have returned to their 
home country, which the program demands.^ 

Severely injured workers and their families are 
thus never compensated for the lost income 
from their injury. Employers may also encourage 
workers not to apply for benefits, may simply 
return injured workers to their home countries, 
or may get injuries taken care of quietly, in order 
to prevent a hike in insurance premiums. 

Ttie t-i-2A program does not require employers 
to provide health insurance, and foreign non- 
immigrants are not eligible for Medicaid, so few 
H2A workers can access health care for non- 
work-related illnesses or injuries. Though there 
is no data on the number of H-2A workers with 
health insurance, a 2003 report estimated that 
only 5-11% of all farmworkers had employer- 
provided insurance.” Federally funded community 
health centers are available to H-2A workers at 


low cost but often are not located near enough to 

workplaces. 

The experiences of injured or ill workers highlight 
the status of guest workers as disposable 
commodities to be retained only as long as 
they are useful to an employer, H-2A workers 
with health problems are often fired or coerced 
to sign "voluntarv" quit forms in exchange for 
unenforceable promises that they wil! be hired the 
following year. When workers return to their home 
countries, it is often very difficult for them to pursue 
their workers' compensation claim, and frequently 
comprehensive medical care is inaccessible. 

UNSAFE AND 
UNHEALTHY HOUSlifi 


H 2A employers are 
required to provide or pay for housing for all 
quest workers and any domestic workers who are 
not reasonably able to return home each day.-*® 
Employer-provided housing must meet DOL 
safety standards for farm labor camps, including 
adequate sanitation, water supply, toilet, laundry, 
bathinq facilities, and pest control. 

In reality, H-2A workers frequently describe 
their housing as dirty, cramped, unsanitary, 
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Juan (Rockcastle County, KY) 


)u.jn, 30. lives jn UUh\p.\ s stdte in cemrai ^ssk^wheie'. 
he has iwo yoiiugcblvlrcr., In 

visa. Becaase he speaks KHoe Jtan b«aiae the-leader 

ctf his ciew, servi^ ^ the- Ifatsoa between his employer alvi 
tile other workers. Stiil,' Jaai^ Ie®letsl% p«Mitio4 vTid Oot 
hkR feam tks ^xjr hocsit^ arid waking, coatihions 
H-2A vTOrkm on iss eiBpkiyw^’s fenn. 
to the sanat^r of SilO, loaj^ G«w was hoa^hy his 
emp{oyerin<Slapidaetitrajkrsae.^t^ieiield& Aatxdmg -. 
Ki hm, the traikts bad holes io the rc»fs, leaty pipes, and 
;:wem«rtt^!dwitb'p®fente.Heandhiscmyorkefsweregiv^ , 
^^p^eoad'^iand mattresses;. Waaketsk and sJiects. "The 
!^Brt^^^w^tybad.sh'aper saWt'/ti'an. Whenit taiDcd, 

; {a fc«f juid incttsttae w(H^ 

leavit^ ^ tiiufers damp aod moldy. 
>;h^,a£^hKfelloWH-2Awrkeris{«nttheifown ‘ 
tn^gyahdiirr^trtyigtb'fK up ihe trailers, including . 
^ssiiitipkattempu to repair tile waw pipes and patch 
the hofes.ia theojof, but' the conditions were constantly 
deteriotating. “Even after we fixed iti water would get in,* 
|usn explained, They were alsoill^aily re<}ufced:topay for 
utilities, iadiiding electricity and waters 

Conditiims in the fields were nor much better. Juan 
and his epworker-i were exposed to pesticides but did not 


receive ac? training 

reduce the risks tb'thd I iie. 

sick from pe^ickie 

nausea and dfezinesi.. A few 

takentotheho^af-ft*.' ;'C'-mk)c: L'-fiMiiun;,. 

AlUbewhik. Icaiiwasnt paid a< 
work. Thou^ Juan nnd his coworKers had been promised 
SB.OO ari hoiKV they. were often paid, 

.A recniirment feedr $S0fi was deducted from Juan's 
paycheck, hftujy ww^ they only were needed ft'r three 
days of work. During these idle times tliey wen? forced to 
.seek wenk on neighboring farms to make mono)'. 

In August, 2010, loan was iked, ^ si^s his 
employer was not sarkfiedby ti^-v^rkm*- ? - • 
pace and demanded they work - "^;^||BHH|||i|l| 

faster. 'But .it is’clear tbat;''^'e ' « ..»>■ . iL« 

.eaijdoyer wasnot-keepihg'^.jv-','.;^^^^ 
ap his side of the bargain ; / 

.--providing-livable^'-, 
housing, honest' waffis, V ' 
aud decent working .■ .. 

conditions. “[The.H-2A. '* ?-Y 7'"^','” 

coDiracr] had' ' '. '• ' ' k *’ 

no eotbrceabiliti^ ' 
saidjuan.- - |si 
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or pest-ridden-ancl sometimes all of the 
above, indeed, farmworker housing has not 
improved much since the images portrayed 
in Edward R. Murrow's documentary on 
the conditions of farmworkers, "Harvest of 
Shame," shown on Thanksgiving. 1960. H'2A 
employers have placed five men in a single 
motel room with one bathroom, and reports 
have described workers sleeping on the 
floor because of worn and moldy mattresses. 
Other problems have included crumbiinq 
buildings; rat infestations; moldy toilets, 
showers, and sinks; and in one case workers 
were even known to be living in a converted 
chicken coop.-" Because a tangled mass of 
state and federal regulations and agencies 


holds authority over farmworker housing, 
deplorable conditions may go unnoticed.^’ 

Employers have long tried to reduce or eliminate 
the housing requirement. For example, H-2A 
growers in border regions, particularly in the 
Yuma, AZ region, have recently claimed that their 
workers don't want tiousing, and would rather 
cross the border to return to their homes in Mexico 
each night.“ Instead, they have* advocated for a 
■'border commuter" program th<»t would exempt 
employers near the border from the H-2A housing 
reguirement. Sen. Chambliss (R-GA), though not 
from a border state, introduced a bill including such 
a program in 2010. This idea is not now; similar 
claims were made in the t970s by H-2 employers 
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from the Presidio region of Texas when they refused 
to offer housing to their guest workers. 

Of course, under the current regulations, 
workers are not required to accept housing if 
they would rather commute daiiy from Mexico. 
Furthermore, anecdotal evidence suggests that 
current H-2A workers in the border region come 
from a variety of places, including Guanajuato 
in central Mexico and Oaxaca in distant 
southern Mexico. A "border commuter" 
housing exemption would leave Mexican border 
towns with the burden of providing sufficient 
housing for the influx of workers from other 
regions arriving for the opportunity to become , 
H-2A workers. Many workers could end up in 
substandard housing or homeless, sleeping 


on the streets or in fioids. Additionally, the 
existence of large numbers of workers crossing 
the border daily would increase the danger 
that Mexican drug cartels could take control of 
labor camps in Mexico and recruit workers for 
drug smuggling. A border commuter program 
would harm H-2A workers, U.S, workers, and 
the border communities. 


iETAL!ATI6M AMO 
LABOR OMAmZiSe 


'' lo stand up to unfair or 

Illegal conduct have reason to fear retaliation 



Diego (Harnett County, NC) 


T>kga, 4S, hi« experienced first-hand the star.k Cv>ntrasJ 
between life before and after the signing ;>t a anion co.niracr. .A 
veteran of nine in the N\'rtn Orolina tobacco held':, 

IJiego is a lifetime farmworker from Svin Luis Poto.si. Mexico. 
Me IS proud of his strong work ethic and hi.> panitipaiion in 
the prote,st.s that led to the collective bargaining agreeineni 
between the Parra Tabor Orgamzing Ciimraitree. .AFI. CK) 
(l-l.OC’i and the North Carolina Growerx.Assutiation iNCGA), 
' there have been many positive chances.' xiucc tiie adcptk'n of 
the coniraa, Diego .said.. 

Ditigo first came to NWth Coroima under afi-mon’J: i-l-2A 
contract in 20fi.T. He paid a recruiter S-TFOO to obtain t.he iob. 
and had to pay similar sums to return each ye.ir. the waces 
were low. and he was often paid on a piece .■-arc. IVorkcrs were 
on cal! 2-5, ‘7. "We were obligated to go to w.>vk at an\ iltic t!v 
boss wanted to take us to the field, explained Dieuo. 

Diego described hi? housin., n i u i ■'r v i H 
bad In. those first years: he rcca li i c ts. 
insecr-iniested mattresses, atui cvcrilo-.vini* toners 
that went imrepaued for day.s, ] ne boss d’.cin ■ c.ue, 
remembered Diego. 

Rc‘mark.ibly, Diego .ind raanyofhis fe-ilm\- hi-2.-\ workers 
rnsked their jobs by protesting for better conditions. ?;t 20f!i. 
I.'I.OC, a farmworker union with mots in the .Nfidwest, signed 
a collective bargatniiig agreemem with XGG--\. iheurnbreiia 
company that 0Fganixe.s H-2A visas .tnd pap-erwork for manv 
North Carolina gmiver.s. Ihe agreement covers :hoi!,s,tnds 
of H-2A workers .md ha.s set up a griev .met' procedure tor 


workers ajid growers to addrc*ss complaints. 

Since the signing of the FIOC contract, Diego havseen 
marked improvements. ''•Lfeirkcrv no longer pay recruit ivscm 
to be hired b.uk, e.ich year and are re;imbur.sed for visa, 
fees or. arrival :n North Carolina. V\’agc.s. have increased. 
Workers 0.111 fake water breaks to protect fhenisdve.s from 
hear-rclated illness without ft',ir of getting fired, and they 
even gei paid leave in the event of .1 family death. Growers 
tes-pond to union concerns - when I'lOC representatives 
c.!iTie to Diego's camp to document poor I 
conditions, his hos.s immediately Imught 
.ind kitcncmvare for the workers. 

j.fiest.i Is c.verftiyed 'ji.it the w.igcs and working conditioirs 
.’-s p.ifj o: the P! (tCcoiitracihavc ailowed lumio.suppon 
his femib.-, including U children.''Tvc been able to provide 
tor thi'U:. give t.hcra cioihes. ..not the 
best clothes. ..!’m verv feippy now 
that they tan be irr sciii.'ol a.nd 


laitresscK 


•workers U.' ioin a union, 
said fbego. "iVvorkers! 
should gel invnived in 
FLOG because of all 
the gtsod they've* been 
able to do. 1 iDvitcail 
tile friends to jiiin us aci 
work with uc' 


I in i. I I >- vi CMiitnl 'l \ o naj'.in.;:!}.'?! tjiDecemC'si'ZOiOi.ii.trsssedi'i Aori! ZOiOat 
htlir.o’/www.yi.il ( I /* !• S'l w -1 inn j ,i f. r!_ 
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in the form of discharge and deportation as 
wel! as denia! of a job and visa in a future 
season. Because foreign citizens have no 
ability to apply independently for an H-2A visa, 
they must hope that an employer will reque.st 
a visa for them. Employers have been able 
to retaliate against H-2A workers who assert 
themselves simply by refusing to offer visas to 
the workers in a following season. 

In other industries, workers may achieve 
bargaining power and protection from retaliation 
through unionization. Though California’s 
Agricuitural Labor Relations Act grants 
farmworkers the right to join a uision and 
mechanisms to engage in collective bargaining, 
farmworkers in most other states do not have 
the right to unionize, and agricultural workers 
are excluded from the National Labor Relations 
Act. feaving them vulnerable to being fired for 
simply joining a union. 

H-2A workers experience even greater 
barriers to unionization thart do other 
farmworkers, as their livelihoods are 
precariously dependent on the goodwill of 
their employer. They work for short periocfs 
in seasonal work, so they often lack the trust 
established among co-workers over a longer 
period of time. Furthermore, an H-2A employer 
may recruit guest workers at the wages and 
working conditions approved by DOL and can 
reject U.S. workers and guest workers who 
ask for higher wages or benefit.s, making it 
difficult for unions to persuade workers that 
they can negotiate better job terms. As a 
result, few H"2A workers enjoy collective 
bargaining rights. 

However, in recent years, as a result of 
intensive outreach and organizing efforts, 
farmworker unions have begun to win 
contracts with some H-2A growers. The 
Farm Labor Organizing Committee, AFL-CiO 
(FLOC) now represents several thousand 
guest workers employed at several hundred 
North Carolina H-2A growers through the 
North Carolina Growers’ Association, an 
umbrella organization that is the largest H-2A 
importer in the country. In these unionized 
fields, workers have seen positive changes 
in their working conditions. For example, 

FLOC has been able to set up an office by the 
U.S. Consulate in Monterrey, Mexico to help 
secure visas and educate new workers about 
their rights under the contract. Through its 
grievance-arbitration procedure, FLOC has 



worked to ensure that H-2A workers gain 
employment in future seasons, free 
from retaliation. 

In 2010, FLOC's President Baldemar Velasquez 
reported that several hundred disputes were 
resolved through grievance-arbitration. For 
example. 57 complaints regarding the proper 
reimbursement of workers' transportation 
costs were settled. The union helped workers 
in more than 50 cases address health and 
safety needs and handled 60 wage dispute 
cases, in some cases, the union's presence 
helped overcome problems that were primarily 
failures to communicate effectively. FLOC has 
said that it still faces challenges in representing 
workers under the H-2A program but expects 
to continue making progress, particularly if it 
succeeds in its campaign to organize additional 
H-2A employers in North Carolina. 



“It’s re;iiiy ciKuu'cci 
tor ihc belter.. .1 
ricimragt.' ail workers 
!:o join a union:" 


(Hiirne'tt 
Cowny, K-C) 


The opportunity to bargain collectively allows 
farmworkers to assert their rights, improve 
their wages and working conditions, protect 
themselves from retaliation, and achieve 
a voice in the workplace and in the public 
sphere. The presence of a union that helps 
workers in both the U.S. and the workers' 
homelands can be especially helpful in 
reducing the extensive and serious abuses 
associated with recruitment. Unions can also 
help ensure that job applicants need not pay 
recruiters for access to jobs under the H-2A 
program. Expansion of union capacity to help 
H-2A workers would reduce exploitation and 
abuse in the H-2A program and enable workers 
to improve their wages and working conditions. 


A ffeport 8'/ rofTTiworkcr Ju-.ticc 31 
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DOL directives aifow ranchers to employ H-2A 
herders for year-lonq contracts with possibility of 
extension, and pay them only $750 a month (the 
current "prevailing wage" for sheepherding in many 
western states), though they are required to be on 
call nearly 24 hours a doiy. 7 days a week. Special 
regulations allow sheepherders to be housed in 
wagons or tents and permit employers to provide 
alternatives to toilets, showers, running water, and 
electricity if these amenities are not available,^ 

Sheepherders are particularly vulnerable to abuse. 

A survey of 93 herders by Colorado Legal Services 
fouJKl ttiat more than 80% were not permitted to 
leave their ranch, to have visitors, or to engage in 
social activities at any lime during their employment. 
Seventy percent reported that they r?ever had access 


to a functioning toilet and less than one-third had 
refrigerators to store food in their mobile campers. 
Many tierders reported that their employer 
confiscated their passports an<J other documents, 
and some had pay withheld until they returned 
home to Peru. Wage ttieft, dilapidated housiffg, and 
forced labor are commonplace in this industry."^ 

It is no wonder that with conditions like these, 
which often border on modern slavery, ranchers 
cannot find U.S. workers to fill sheepherdin(} jobs, 
indeed, the experience with H-2A in the herding 
industry highlights how easy it is for unscrupulous 
employers to use the H-2A program to find low-paid 
exploitable workers, rather thari improving pay 
and conditions to attract workers in the normal 
job market. In fact, a recent lawsuit in Utah alleges 



'M knew tiiat slavery 
had once tak<;ii place. 
But here in the United 
States, slavery Ls still 
being experienced... 
a form of modern - 
day slavery.'’ 


Pedro (Delta 

County, Colonulo) 
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that in order to pay the low mwithly prevailing 
wage, an employer cat^orized one worker as a 
sheeptierder, though he was primarily engaged in 
non-range work, including mowing fH'ivate lawns.” 
These stories should provide pause tor those who 
would expand the H-2A program into other non- 
seasorjal agricultural work. 



in recent years, dairy farmers, recipients 
for many years of significant government 
subsidies and price regulations, have begun 
to turn their political power toward a new 
goal; gaining access to the H-2A program. 


Though dairy barns clearly require year-round, 
permanent workers, the industry has argued 
that the lack of willing and available domestic 
workers has created a desperate need for 
foreign workers, and that those workers 
should come through the H-2A program. 

At the time of this report's preparation, 
companion bills called "The H-2A Improvement 
Act" introduced in the Senate (S. 852) and 
the House of Representatives {H.R. 1720), 
would codify the sheopherder exception and 
add dairy to the list of non-seasonal industries 
open for H-2.A work. 

But supporters of the dairy extension fait to 
mention the history of poor working conditions 
in the dairy industry, even without the H-2A 
program. For example, legal advocates in 
California, the largest dairy-producing state, 
have noted that many milkers work more 
than 12 hours a day, six days a week, with no 
overtime pay, rest breaks, or meal periods,-'*’ 
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Workers fire also subject to the hazards 
of lax safety requirements: for example, 
a dairy worker in upstate New York was 
recently killed when trying to climb over 
a gate, a ‘‘common'' practice, according to 
the newspaper report.-*'’ Rather than being 
allowed to bring in foreign workers, dairy 
owners should bo required to attract U.S. 
workers by offering jobs with fair pay and 
workpiace safety. 

Rather than "impfove" the H-2A program, 
the dairy extension would simply expand the 
guest worker scheme into an already abuse- 
ridden industry, if it passes, other year-round 
agricultural industries, including mushroom 


farms and greenhouses, seem ready to line up 
and demand access to H-2A guest workers;"’ 
There is no end to the fist of industries that 
could lower wages, claim "labor shortages,” 
and demand cheap foreign labor. Soon, ail our 
low-wage industries could become populated 
by low-paid guest workers with few rights. 

Instead, the H-2A program should be 
restricted to seasonal work, and both U.S. 
and foreign workers must be provided with 
stronger protections. The H-2A guest worker 
program should not be the model for 
American agriculture or other low-skilled 
jobs. America is a nation of immigrants and 
should remain so. 


PrypivsisT; fo si-^sh 
rafts jtiuf 
rensovt labor 
pr<.)i(x:iioiiS from ihe; 

H'"2A program ;irc 
no! pr»iy cold hcisrlcd 
hut hud piibiic poiiry. 



20a<re. 
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The inability of the government to monitor 
the job terms and practices of thousor^ds 
of agricuiturai empioyers encourages 
employers to take advantage of the guest 
workers' vulnerability with little risk of getting 
caught violating the law. The H-2A guest 
worker program cannot and should not be 
the principal vehicle for filling the nation's 
agricultural job needs. Farmworkers should be 
given the opportunity to become immigrants 
and productive cilj;;ens of this country. 

Though the Department of Labor under Hilda 
Solis restored most of the longstanding wage 
and other labor protections that Secretary 
Elaine Chao had removed, systematic problems 
persist. Farmworker Justice suggests a 
number of further steps that policymakors 
must take, in both the short- and long-term, 
to protect U.S. workers in agriculture, prevent 
exploitation of guest workers, and help ensure 
an adeguale supply of citizens and authorized 
immigrants to keep America's agriculture 
sector productive. 

At the time of writing, a new campaign 
is underway to eliminate or weaken job 
protections, government oversight, and 
enforcement mechariLsms under the H-2A 
program, or to create a new guest worker 
program altogether. Some policymakers have 
argued that, in the face of a government 
crackdown on employers who hire 
unauthorized immigrants, these changes 
are necessary to facilitate the hiring of legal 
guest workers. This report demonstrates that 
instead of diminished protections, the H-2A 
program requirements should be strengthened 
and enforcement increased to end abuses in 
the program. 


SHiST TEiM 


Congress should pass the Agricultural 
Jobs, Opportunities, Benefits, and Security 
Act (AgJOBS). 


AgJOBS is a bipartisan compromise 
between growers and farmworker groups 
that would allow currently unauthorized 
farmworkers to earn legal status by 
continuing to work in U.S. agriculture, 
make balanced changes to the H-2A 
program, and provide U.S. growers with 



a stable, productive, and decently-treated 
farm labor force. 

DOL should increase oversight and 
enforcement of worker protections in the 
H-2A program. 

«♦ DOL should investigate more H-2A 
employers and do so more thoroughly 
to remedy violations and deter 
unlawful practices. 

^ DOL should undertake regular 
unannounced visits to all H-2A employers 
to gauge compliance with H-2A regulations 
and work orders. 

DOL should require State Workforce 
Agencies <SWAs) to be more vigilant in 
reviewing H-2A applications for illegal 
job terms. 

DOL should take steps to eradicate 
common employer violations, including 
misstating the number of hours worked 
by piece-rate workers to deny workers 
the minimum hourly wage rate, erecting 
artificial and illegal barriers against U.S. 
workers who apply for H-2A jobs, and 
falsely claiming that workers are not 
entitled to their outbound transportation 
expenses because they quit work before 
the end of the season. 


'■'liie reality Lstbat the 
inajont)' o[Tani:[vv()rkt'r.s 
in oiu’coumry are 
uiuiocumenied. We 
tic'fti a fair, orderly 
wa)’ for itux'ic who 
iiarvcst ovtr fruil.s avitl 
vegetables to come 
oui ofiho.slvadows 
anti for farmers 
Vo retain a. .skilled, 
stable, and produttive 
wtirkforce, Itie M 
program neexis refoi-m 
to belter [.MVlect 
workers frt>m tiimscs, 
but evc!? ifrefbrmed 
if is not apraciicai 
.solution for filling the 
hundredsof thousands 
of jobs in agriculture. 
TiieAgjObS 
compromiso. Mipported. 
i>y fariTr.s'orker grotuis 
and growcr.s, is 
the soliition." 


^ 

Bernu., .)i >1 
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OOL should work closely with labor unions, 
community-based organizations, and legal 
advocates to communicate effectively with 
H-2A workers. To collect evidence of illegal 
conduct, DOL must recognize and overcome 
the guest workers' fear of retaliatory 
discharge, deportation and denial of Jobs 
in future seaswis, as well as educational, 
linguistic and cultural barriers. 

-» DOL should take better advantage of its 
power to bar employers from the program 
for violating workers’ rights. 


R !< 

iD C.Ai. ijiiatcJ >1! 
l.orniption Lauh k> 
[R'cp Ik-hi lor (.ucsl 
Worhi \PP 
(May A 2007i 


DOL should exercise jurisdiction over 
H-2A recruitment abroad. 

The Department of Labor, in cooperation 
with the Department of Stale and the 
Department of Homeland Security (DHS). 
should examine the international recruitment 
mechanisms that result in foreign workers' 
indebtedness. Workers’ desperation to earn 
enough money to repay the emploYers' 
recruiters and bring home money to 
their families leaves them vulnerable 
to exploitation. 


Employers should be required to disclose 
any arrangements with and identities of 
tabor contractors and recruiters and to 
determine and disclose all contracting and 
recruiting in foreign countries, including by 
sub-contractors and sub-agents. 



DOL should require H-2A employers to 
disclose in advance how foreign workers 
will be transported to the place of 
employment in the U.S. and by whom. 

-» All recruiters arid employers' agents 
should be iicenscKl and listed online in an 
easily accessible format. 

DOL should cooperate with labor unions 
to establish fair recruiting processes in the 
foreign country. 

DOL should relieve workers' debt by 
mandating immediate reimbursement for 
work-related expenses. 

Workers should be reimbursed for 
transportation to the place of emplOYment 
within the first week of arrival, rather than 
at the halfway mark of the contract. 

Employers should be required to 
reimburse visa and passport fees paid 
by workers. 

DOL should ensure that both domestic and 
H-2A workers, especially those employed 
near the U.S.-MexIco border, are provided with 
housing as required by the H-2A program. 

-> Special attention must be paid to 
worker housing and conditions at the U.S.- 
Mexico border to ensure that employers 
do not deny housing to those workers who 
want it based on the claim that workers 
can commute to their homes in Mexico 
each night. 

-* Employers should be required to pay 
workers for time spent waiting to cross 
the border, reducing the incentive for 
employers to give preference to "border 
commuters" and deny them housing. 

OOL, DHS, and the State Department should 
coordinate data and action on H-2A workers. 

-* DOL currently collects data on 
employer roquests/certifications, DHS 
collects worker entry and exit data at 
the port of entry, and the Department 
of State collects data on visas issued. 
Collaboration between agency data 
collection activities would paint a fuller 
picture of the origin and destination of 
H-2A workers, allow for better assessment 
of regional labor needs, and faciiitaSe 
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enforcement against unscrupulous 
employers and recruiters. 

The Department of State should ask 
workers to present an H-2A contract 
at their visa interview to ensure that 
workers have been given a contract in 
their language that complies with the law. 
H-2A employers should be penalized when 
vrorkers have not been given 
their contracts. 

Employers under the H-2A program should 
take responsibility for foreign recruitment. 

Employers must monitor the actions of 
recruiters in foreign countries that supply 
them with guest workers and act to end 
recruitment abuses. 

Employers should be held jointly liable 
when recruiters working for them break 
the law. 


liiG TERM 


H-2A workers should be allowed the 
freedom to change employers. 

Tying guest workers’ visas to a single 
employer !eave.s them vulnerable to abuse 
and reluctant to challenge illegal or unfair 
employer practices. Congress should amend 
the iaw to extend the fundamental protections 
of a free labor market to H-2A workers. 

H'ZA workers should be able to earn 
permanent immigration status in order 
to enforce their rights and improve their 
conditions. 

No matter how much time they spend 
in the United States, H-2A guest workers 
can never earn permanent status or 
become citizens with the right to vole. 
Congress should end this anti-American 
system that treats quest workers as 
short-term commodities, and provide 
a process for H-2A workers to obtain 
permanent residency. 

The H-2A program should remain 
available for temporary and seasonal 
workforce needs only. 



The H-2A program was designed for 
seasonal jobs where U.S. applicants are 
lacking. Proposals to extend the H-2A 
program to year-round jobs in dairies or 
other industries should be rejected. 

-* The exemption for sheepherding, a 
year-round industry with a history of 
worker abuse, should be ended. 

H*2A workers should be covered by the 
labor laws applicable to farmworkers. 

H-2A workers are currently excluded from 
the most important labor law that protects 
farmworkers, the Migrant and Seasonal 
Agricultural Worker Protection Act (AWPA). 
Congress should end this unfair exclusion 
and extend AWPA rights to H-2A workers, 
including a federal private right of action 
to enforce their job terms, disclosure of job 
terms at the time of recruitment, and safe 
transportation vehicles. 

-♦ Congress should deter wage theft by 
ensuring that H-2A workers are entitled 


0 
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iinniigriitit'n -s'atiis- 
is fiistrunu-ntiil tf 


enabling I'lirmworkci's 
to bargain for belter 
working and living 
conditions. Congress 
sluiuld lix (uir broken 
inimigration system 
to ensttre oiir country 
has a productive, legal 
farm labor force that 
bonofns from strong 
workplace protections 
for all workers.” 



to liquidated (double) damages when 
employers fail to pay the AEWR. 

To encourage attorneys to accept 
farmworkers' cases, workers who win litigation 
for violations of the H-2A program protections 
should be entitled to an award of attorneys’ 
fees and court costs. 


■■■■ItintU Murgiiia, 
presiiient. National 
Council o f La Rnzit 
(NCLR) 


H-2A program wage rates should reflect the 
wage necessary to attract U.S. workers in the 
labor market: 


”4 The H-2A hourly wage rates sot under 
the Adverse Effect Wage Rate methodology 
are too low, as they fail to account for 
wage depression caused by the presence of 
guest workers and undocumented workers 
in the farm labor force. Wage rates are 
outdated, as they are based on the previous 
year's surveys, and they allow growers 
who have trouble finding workers to avoid 
offering higher than average wages, as the 
market would demand. Instead, the AEWR 
is a regional average. DOL should revise 
the method for determining the AEWR to 
prevent downward pressure on the wages of 
domestic farmworkers. 


-> The rules regarding piece rates should 
be changed to end abuses. Piece rates 
delineated in the H-2A contract should rise 
annually with changes in the Adverse Effect 
Wage Rate. 


Employers should be required to pay 
Social Security and unemployment taxes 
on guest worker wages. 


^ The exemption from Social Security (FICA) 
and federal unemployment (FUTA) taxes on 
wages paid to H-2A workers is currently a huge 
monetary incentive for H-2A employers to 
choose guest workers over domestic workers. 
Congress should end this incentive for H-2A 
employers by requiring them to pay an amount 
equivalent to FlCA and FUTA taxes for their 
H-2A workers. Payment of these taxes would 
also strengthen the social safety net. 


Anti-discrimination laws should apply to 
recruitment of H-2A workers abroad. 


Workers recruited abroad for employment in 
the United States, including for H-2A program 
jobs, should not be subjected to hiring practices 
that would be illegal if they occurred in the U.S. 
Employers should be held "strictly liable" for 
recruitment practices by recruiters or sub- 
contractors on their behalf. 


Workers who have already worked in the H-2A 
program should have a guaranteed "right of recall." 

Workers who perform well and complete their 
contracts for an H-2A employer should be entitled 
to be hired the following season, assuming there 
remains a labor shortage. This requirement 
would reduce workers' fear of retaliation for 
joining a tabor union or raising a concern. 

-* Employers should be obligated to arrange 
a visa for returning workers, rather than 
subjecting workers to the process of paying 
recruiters in the foreign country every year for 
access to a visa and a job. 

Increased union representation would help 
H'2A workers protect themselves from abuse 
and exploitation. 

-> DOL should recognize and support the 
important role of union organizing and 
collective bargaining for workers on both sides 
of the border, DOL should work with the State 
Department and other agencies to support 
the efforts of unions to open foreign offices to 
prevent recruitment abuses. 


DOL should facilitate the efforts of unions 
to provide workers with bona fide grievance- 
arbitration processes, which can be efficient 
mechanisms to resolve disputes. 
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Foremost 

FAKMS-USA 


Statement of 

Foremost Farms USA, Cooperative 
Baraboo, Wis. 
to 

Senate Judiciary Committee 

Sub Committee on Immigration, Refugees and Border Security 
Washington, D.C, 


Please enter the following statement into the record for the October 4, 201 1, Sub Committee 
hearing titled: “America’s Agricultural Labor Crisis: Enacting a Practical Solution”. 

Foremost Farms USA is a dairy cooperative that has members in seven states in the Upper 
Midwest and is based in Baraboo, Wis. Foremost Farms welcomes the opportunity to provide 
this statement to the members of the Senate Judiciary Committee in regards to immigration 
legislation and the dairy industry. 

Dairy is an important industry in the Midwest. Wisconsin alone has 1.2 million cows that 
generate $26.5 billion worth of economic activity annually. In a 2009 University of Wisconsin 
study, it was estimated that 40% of all dairy farm employees in Wisconsin are foreign born. We 
estimate over 60% of Foremost Farms’ milk is harvested by foreign born workers today 
compared to less than 10% just 10 years ago. Immigration legislation is one of the most 
important issues our members are concerned about. 

As you examine the options for immigration reform through legislation, we ask you to keep in 
mind the unique needs of the dairy industry. We also request you keep in mind that our labor 
supply has increasingly come from immigrants as native born Americans shy away from 
working on farms for many reasons. 

These needs include: 

- Dairy is not a seasonal business. It is not a five-day-a-week business. It is a seven-day-a- 
week, and increasingly, 24-hour-per-day business that requires skilled and reliable 
employees. 
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- Dairy relies on immigrants. A study by the National Milk Producers Federation of 47 
states found that 62% of the nation’s milk supply is harvested by immigrants. 

- A mandatory enforcement policy without meaningftil immigration reform would hurt 
many jobs that rely on the dairy industry. The same NMPF study estimates that if the 
immigrant population harvesting milk today were not here, 133,000 related jobs would be 
gone. 

- Any immigration legislation needs to deal with the skilled employees currently working 
on our dairy farms. These jobs require skill and experience. Milking cows and feeding 
calves is no longer what you would call unskilled labor. There must be a way that current 
employees can gain legal status. 

- A visa program that recognizes the reality of labor shortages on farms and also addresses 
the year-round nature of dairy farming will go a long way to correcting many years of 
inaction. 

Foremost Farms USA and its dairy producer member-owners respect the difficult decisions you 
are asked to make every day. We appreciate the opportunity to offer this statement to help you 
understand and then address the immigration and farm labor crisis we face. 

Thank you for your attention. 


Foremost Farms USA, Cooperative is among the top ten dairy cooperatives in the U.S. based on 
milk volume. Its 2,100 dairy farmer members live in Wisconsin, Minnesota, Iowa, Illinois, 
Indiana, Michigan and Ohio. The cooperative marketed 5.6 billion pounds of milk in 2010, and 
employs over 1, 100 people. Foremost Farms has nine cheese plants, five dairy ingredient plants 
and one butter plant with 2010 revenues of $1.4 billion. 
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I'cstimony of Bruce Goldstein, President, Farmworker Justice 
United States House of Representatives 
Committee on Education and the Workforce 
Subcommittee on W'orkforce Protections 

September 13, 2011 


Mr. Chairman and Members: Thank you for the opportunity to testify about workforce 
challenges facing our nation's agricultural industry. My organization. Farmworker Justice, for 
thirty years has engaged in policy analysis, education and training, advocacy and litigation to 
empower farmworkers to improve their wages and working conditions, immigration status, health, 
occupational safety and access to justice. 

Our nation’s broken immigration system, labor laws that discriminate against fiirmworkers, 
and the labor practices of many agricultural employers have combined to create an agricultural 
labor system that is unsustainable and fundamentally unfair to the farmworkers who harvest our 
food. More than onc-half of the approximately 2 million' seasonal workers on our farms and 
ranches lack authorized immigration status.^ Undocumented workers’ fear of deportation deprives 
them of bargaining power with their employers and inhibits them from challenging illegal 
employment practices. The presence of so many vulnerable farmworkers depresses wages and 
working conditions for all farmworkers, including U.S. citizens and lawful immigrants. In the face 
of increased deportations and other immigration enforcement, harsh anti-immigrant state laws, and 
ill-advised proposals to mandate employers’ use of the B- Verify system, there is an urgent need for 
Congressional action. The .sensible, rational and moral solutions include ending discrimination in 
labor laws, improving wages and working conditions for farmworkers, and establishing a program 
to allow undocumented farmworkers to earn legal immigration status. Some Members of Congress 
who oppose earned legalization arc proposing new agricultural gucstworkcr programs. But wc 

' There arc at least 1 .H million agricultural workers in the United States. Martin. P. Conference Report, immigration 
Reform: Implications for Farmers, Farm Workers, and Communities, University ofCalifornia D.C. Campirs, May 12- 
1 3, 201 ! . Available at htrp:/./migratio!i.ucdavis.ediL'cf7fiies/20l I -may/confcrencc-report.pdf. Other estimates range 
from 2.0 to 2.5 million individuals -vvorking as hired farmworkers over the course of the year. See Kandcl, W. Protlic of 
Hired Farmworkers, A 2008 Update, U.S. Department of .Agriculture, Bconomic Research Report. No. 60, .Inly. 2008. 
Available at ttp;//ww\v.crs.usda.gov/PiibIications.fFRR60./. 

’ Findings from the National Agricultural Workers Survey (NAWS) 2001 - 2002: A Demographic and Fmpioymcnt 
Protlic of United States Farm Workers, available at htt}T:.-vwww.doleta.gov.-au\v(n'ker 'repo r tO''cha!Her i .ctln -Nhieihii.iv, 
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already have an agricultural giicstworker program available to employers, the H-2A program, and 
its provisions do not need to be expanded because ~ unlike most other visa programs - it has no 
limit on the number of gucstworkers that may be brought in annually. As detailed in our report. No 
Way to Treat a Guest: Why the H-2A Agricultural Visa Program Fails U.S. and Foreign Workers, 
the H-2A program, despite its labor protections, is fundamentally flawed and rife with abuses that 
harm U.S. and foreign workers.^ Certainly it .should not be made any worse by reducing government 
oversight, lowering wage rates and removing labor protections, as these new legislative proposals 
would do. Moreover, it makes no sense to bring in hundreds of thousands of new gucstworkers - 
under cither the H-2A program or a now gucstworker program — when there are already hundreds 
of thousands of undocumented farmworkers, in addition to citizens and documented immigrants, 
performing agricultural work productively. More importantly, large-scale gucstworker programs 
are anathema to American values of freedom and democracy. A practical, meaningful, fair solution 
has to include an opportunity for our current workforce to earn immigration status. 

The treatment of U.S. tarmw'orkcrs (U.S. citizens and lawful resident immigrants) in this 
country is unreasonable and unsustainable. As in generations past, today’s fannworkers experience 
high rates of unomployinent and low wages. Poverty among fannworkers is more than double that 
experienced by other wage and salary workers.’’ Farm work is one of the most hazardous 
occupations in the country, with routine exposure to dangerous pesticides, arduous labor and 
extreme heat. Despite these working conditions, farmworkers are excluded from many labor 
protections other workers enjoy, such as many of the OSH A labor standards, the National Labor 
Relations Act, overtime pay, and even the minimum wage and unemployment insurance at certain 
small employers. 

Such poor conditions and dLscriniinatory laws have resulted in substantial employee 
turnover. In the absence of an immigration system that functions .sensibly to control our borders 
and to provide immigration visas when workers are needed, most of the newly hired farmworkers 
have been undocumented. Still, even Ihc lowest estimates indicate that there arc at least 540,000- 

’ Farmworker tiLslicc, No Way to Treat a Guest: tVhy the H-2A Agricultural Visa Program hails US. and P'oreigit 
Workers, September 2011. Availabic at hitp,rharnnvorke nu.sticc.org'’ iniatrc.vstoric.s/eBoor p We a.sk that 

thi.s report be ineludcd in the reeord of'thi.s hearing. 

See tCandcl, W. ProHle of Hired Farmworkers, A 2008 Update, United States Department of Agrieulturc, F.conomic 
Research Report, No. 60, .luly 2008. Available at hitp:.7w\vvv.er.s.iis da.gov/Puh!!cations. t: RR6(F. 
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600,000 legally authorized U.S. workers in the agricultural labor force,' Improving wages and 
working conditions, increasing farmworkers’ legal protections, and implementing the other 
recommendations made by the Commission on Agricultural Workers and other observers over 
many years would help attract and retain US workers in the farm labor force.*’ 

U-2A workers constitute another three to five percent of our agricultural workforce. 
Employers complain that the program is too bureaucratic, burdensome and expensive. The reality is 
that the H~2A program has not been needed because employers have had adequate supplies of labor, 
including the million or more undocumented workers currently in the farm labor force. The H-2A 
program is vciy similar to the old Bracero program, which at its peak allowed as many as 400,000 
workers per year in to the United States. If employers substontially increased their demand for 
guestworkers, the government could expand its staff to accommodate the increased volume of 
applications. 

In the context of mandatory E-Verify legislation, agribusiness has been lobbying for 
changes to the M-2A program, but their demands go far beyond a request for increased government 
resources to accommodate greater numbers of guestworkers. Rather, thc.se grower groups have 
demanded that the wage rates be lowered, labor protections be removed and government oversight 
minimized so that they may offer job temns that U.S. workers would not accept and have unfettered 
access to the millions of foreign citizens who would accept the opportunity to work in American 
agriculture at extremely low wage rates and under poor conditions. 

Rep. Lamar Smith’s and Rep. Dan Lungren’s guestworkcr proposals seek to respond to 
growers’ demands and apparently seek to persuade them to support mandatory use of the E- Verify 
system. Their proposals create labor attestation guestworkcr programs instead of using the current 
labor certification system, meaning employers simply promise to comply with required job terms 


■*' Estimations based on assuming 30% undocumented workers of a total labor force of 1 .X-2 million farmworkers (this is 
highest number of undocumented workers in most estimates. Official government statistics indicate a rate closer to 

50%). 

^ Report of the Conunission on AgricuUnral Workers^ Washington D.C. November. 1902. Sec also the testimony of 
Robert A. Williams. Director of Florida Legal Services’ Migrant Farmworker Justice Project, before the House 
Judiciary Committee, subcommittee of Immigration Policy and Enforcement, Hearing on H.R. 2847, the "American 
Specialty Agriculture Act.” September 8, 201 1 (incorporated herein by reference). Available at 
ha p:/''iudic ! a rv.riouve gov ‘*0 u inu s - pdLWi!1 i anis%2009()820i Lpdf . 
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and other requirements, with limited government oversight. Both gucstvvorker proposals also would 
move the application process and enforcement of the worker protections from DOL to USDA, 
despite its lack of experience enforcing labor protections and despite the fact that other giicstworkcr 
programs are run by the DOL. In addition, both programs would slash wages for U.S. workers and 
foreign workers; eliminate or greatly reduce worker protections, including recruitment protections 
for US w'orkcr, minimum work guarantees and housing requirements; and make other changes to 
ensure farmers have a steady stream of cheap replaceable workers. Both proposals also limit 
worker access to attorneys and courts to enforce their few remaining rights. Contrary to Rep. 
Smith’s professed dedication to protecting American workers, these proposals would lead to 
massive job loss for U.S. workers as they encourage growers to hire cheap exploitable 
gucstworkers. For those American workers lucky enough to keep their jobs, they would experience 
wage cuts and diminished working conditions and protections. And these bills do nothing to 
address the status of the many undocumented workers already here productively harvesting our 
crops. While supporters of this approach may believe undocumented workers will return to their 
home countries, the reality is that these workers will be pushed further underground whore they are 
likely to bo exploited by the worst employers. Chairman Smith's mandatory c-verify legislation, 
the Legal Workforce Act, encourages this hidden world of cxploitetion through various loopholes 
for agricultural employers. These gucstworkcr proposals bring to mind the words of a fiinner from 
Edward Murrow’s famous documentary Uarvesi of Shame, who said, “[w]e used to own our slaves; 
now we just rent them.” 

The Bush Administration, in its last few days, sought to appease growers by making drastic 
anti-worker changes to the l'I-2A program regulations, slashing wage rates and job protections for 
U.S, and foreign workers. Even these anti-worker changes, which resulted in wage cuts of .$ 1 .00 to 
$2.00 per hour, did not approach in scope the proposals put forth by Limgren and Smith. 
Fortunately, Secretary Solis reversed these changes, largely restoring the Reagan regulations and 
their modest wages and labor protections, most of which had evolved over decades of experience 
with agricultural gucstworkcr programs. The Department also instituted additional common-sense 
protections, such as a requirement to disclose job terms to workers. 
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As detailed m our report. No Way to Treat a Guest, even with its modest protections, the H- 
2A program is plagued with pervasive abuses.' The abuses arc inextricably part of the H-2A 
program due to its inherently flawed nature: (1) H-2A workers arc tied to their employer and 
dependent on them for present and future employment, as well as their ability to remain in the 
country; (2) H-2A workers are temporary non-immigrants who can never become permanent 
members of our society no matter how long they work here; and (3) H-2A workers arc desperate to 
cam income as they typically arrive heavily indebted due to travel costs and reemitment fees with 
the frequent fear that their families at home may suffer repercussions if they arc unable to repay 
their debt quickly. For all these reasons, H-2A workers arc extremely reluctant to challenge unfair 
or illegal treatment. While a small percentage of H-2A workers have rights and remedies under 
collective bargaining agreements, the vast majority have no union to represent them. Moreover, H- 
2A growers frequently exercise their right to contact their elected representatives to complain about 
the H-2A program’s requirements, but guestworkers have no political representation in the United 
States and therefore have no meaningful voice in policy debates that directly affect them. This 
political power imbalance is another reason guestworkcr programs are inappropriate solutions in the 
United States. 

Once employers decide to apply for H-2A guestworkers, many employers prefer them over 
U.S. workers because guestworkers are cheaper than U.S. workers for several reasons. Finst, the H- 
2A employer does not pay Social Security or Unemployment Tax on the guestworkers’ wages, but 
must do so on the U.S. workers’ wages. Second, guestworkers’ vulnerability also means that they 
work to the limits of luiinan endurance for the modest wages offered in the H-2A program, while 
most U.S. farmworkers would expect higher wages for such onerous, often dangerous productivity 
demands. The U-2A workers arc highly prized for their productivity. These Financial incentives 
lead to discrimination against U.S. workers. Unfortunately, the main job preference for U.S. 
workers, known as the “50% rule,” is not adequately enforced and has been eliminated in the Smith 
and Luiigrcn proposals. A third incentive to hire 1 1-2A workers is that while recruiting in foreign 
countries, employers can and do select workers based on ethnicity, age. gender, and race, which is 
far more difficult to do inside the United States. “[Djiscrimination based on national origin, race, 


' See also Cindy l-fahamoviteh. No Man's Land . Princeton; Princeton University Press, 201 1. 
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age, disability and gender is deeply entrenched in the H-2 guestworker system.”* Almost unifomily, 
H-2A workers arc single relatively young men who arc not accompanied by their families. 

These and other incentives to use H-2A workers have led to tremendous obstacles for U.S. 
workers who seek jobs at H-2.A employers. While the majority of the agricultural workforce is 
undocumented and in need of an earned legalization program, there are still roughly 600,000- 
800,000 legal immigrants and citizens who seek employment in agriculture. Unfortunately, U-2A 
program employers routinely turn away U.S. workers, discourage them from applying for H-2A 
jobs, or subject them to such unfair and illegal working conditions and production standards that 
workers either vote with their feel or arc Fired. For example, two American women in Georgia were 
fired by an H-2A employer after just a few days in the fields for allegedly failing to meet a 
production standard which had not been approved by the government and about which the workers 
had not been told until arriving at the farm,’ The U-2A application’s job offer stated the workers 
would be paid $9. 1 1 an hour and would be provided with 40 hours of work a week. During the few 
days they worked, these women were not allowed to begin working until after many H-2A workers 
had started picking; they were only allowed to work for a few hours in the morning even while U- 
2A workers continued to work: and they were forced to spend time bringing their buckets of 
zucchini a great distance to tractors. One of these women had actually grown up on the farm in 
question and picked vegetables as a child.'*’ Their discharges illustrate the challenges willing U.S. 
workers face at many M-2A employers. There arc many similar cases around the country. The 
regulations governing recruitment, including the 50% rule, which is the principal job preference for 
U.S. workers in the H-2A program, arc key measures designed to protect the ability of U.S. workers 
to obtain employment with H-2A employers. 

Despite restored protections in the M-2A program and unionization of some H-2A 
employers, systemic problems persist that the Department of Labor should stop. We commend 
DOL for increasing its overview of H-2A applications, as required by the statute, which has led to 
the rejection of unlawful job terms, such as clauses that waive farmworkers’ right to bring lawsuits 
and require them to accept arbitration instead, and other requirements designed to discourage US 

Southern Poverty Law Center, “Close to Slavery,” (2007) p. 34. 

'' See OSC Charge Form. EEOC Atlanta Ofllcc. Kathern Bentley v. J &R Baker Farms, LLC, March 25. 2011; OSC 
Charge Form, EEOC’ Atlanta Oftlcc. Mary Jo Fuller v. J &R Baker Farms, LLC, March 25, 2011. 

See No PVav to Treat a Guest: iVhv the H-2A Agricultural Visa Program Fails U S. and Foreign Workers. September 
201 L 
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workers from applying for 11-2 A jobs. Despite employer pushback and complaints, DOL must 
continue to increase its oversight and enforcement of the H-2A program. As detailed in our report. 
No Way to Treat a Guest, violations of basic program requirements arc rampant: employers 
frequently fail to pay transportation costs and wages owed; workers live in abysmal housing and 
work under hazardous conditions; and workers even suffer trafficking violations, including 
confiscations of their passports and verbal and physical abuse." Govemment also must do more to 
overcome the systemic problem of growers using farm labor contractors as a shield against 
responsibility and liability for violations of labor and immigration laws — the growers and their 
labor contractors must be held jointly rc.sponsiblc. 

In conclusion, there are sensible policy solutions to provide the nation’s agricultural sector 
with a stable, legal fann labor force that is treated fairly. Discriminatory labor laws should be 
refonned, enforcement of labor laws should be enhanced and employers should be encouraged to 
offer job terms that attract and retain productive farmworkers. Congress should not get mired in 
guestworkor program proposals that have been tried and rejected in the past. The proposed new 
guestworkcr programs would only worsen the situation, and contravene our traditions of freedom, 
opportunity and democratic principles. Congress and the Administration should strengthen the 
current H-2A labor protections, including by ending employers’ incentives to hire vulnerable 
gue.stworkcrs rather than US workers. Most importantly. Congress should provide current 
undocumented agricultural workers with an opportunity to cam permanent immigration status. 
These recommendations will help ensure a productive, law-abiding, fair farm labor system and 
maintain our nation’s commitment to economic and democratic freedom. Thank you for this 
opportunity. Ill 


See aha Southern Poverty Law Center, '“Close to Slavery,” 2007. 
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Statement by U.S. Senator Chuck Grassley 

Immigration Subcommittee Hearing 

“America’s Agricultural Crisis: Enacting a Practical Solution” 

October 4, 2011 

The United States is blessed with a rich agricultural bounty which provides food not only for 
U.S. consumers but also for a growing world population. American farmers are the most 
productive food producers in the world. In fact, each farmer feeds more than 120 people at home 
and abroad. 

George Washington once said that "Agriculture is the most healthful, most useful and most noble 
employment to man." Although I’m biased, T couldn’t agree more. I have a special interest in 
today’s hearing because I am a family farmer. I understand the agricultural needs of my state. 
However, I also know that the needs of California and Vennont, tor example, are different from 
Iowa. Even though our industries are not identical, our interests and goals are the same. We 
must be able to meet the needs of agriculture. We must look for solutions that serve the industry 
and our country in the long-run. 


America’s agricultural industry depends, in part, on the ability of farmers and ranchers to recruit 
and hire workers. Unfortunately, more than half of today’s U.S. agricultural workforce is 
undocumented. Some employers claim it’s because Americans will not perform the hard work 
that is required. Some are using undocumented labor to cut costs. Regardless of the reason, we 
find ourselves in a situation where employers are hiring illegal workers, allowing them to 
undercut their competition and to ignore the legal avenues we have in place to bring in foreign 
workers. 


1 am well aware of the legislative proposals that would put millions of agricultural workers on a 
path to citizenship, I was here in 1986 w'hcn we legalized more than one million workers in the 
Special Agricultural Worker program, known as SAW. We underestimated how many people 
would come forward and take advantage of it. We weren’t prepared to root out the fraud, anti 
there w as plenty of it. More importantly, in 1986, we said it would be a one-time fix. It’s 
obvious w'c were wrong. We certainly cannot go down that road again. 
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Instead, we must consider a long-term solution to the industry’s needs. The answer is to retbrm 
our current agricultural guestworker program known as the H-2A visa program. 

Senator Chambliss has a bill, S. 1 384 or the Harvest Act, that would make significant 
improvements to the H2 A visa program. 1 agree with many aspects of Senator Chambliss’ 
proposal, including making sure we streamline the process for employers and reducing the red 
tape that comes with using the program. 1 am a proponent for expanding the program to include 
various agricultural industries in the program, such as dairy, animal agriculture and agricultural 
processing. Many employers in my home state say they’re unable to use the program because 
it’s restricted to seasonal or temporary work. We must make the program work better for those 
who desperately need the workers. 1 hope to hear some constnictive suggestions today to that 
end. 

While I am a champion of the ag industr>', I do have concerns that many agricultural employees 
are convinced that they won’t survive if they are required to electronically verify their workers. 
E-Verily is a useful tool that’s accessible to anyone with a computer. It’s reliable. It’s free. It’s 
web-based and easy to use. More importantly, it’s helpful for employers who want to abide by 
the law and employ a legal worktbree. 


Opponents of E-Verify, I’m afraid, are using agriculture to argue against mandatory E-Verify 
participation. I have long said that E-Verify must be a staple in every workplace, and that 
includes the agricultural sector. I’m not in favor of carving out exemptions for certain industries, 
and I am wilting to do what I can for small bu.sinesses and industries that need help to fully 
comply with potential requirements. 

1 thank the Chainnan for holding this hearing today, and I’m glad we have a well-rounded group 
of witnesses to discuss the labor needs surrounding agriculture. I’m also glad to be a part of the 
discussion on how to improve the current immigration system to ensure that they have access to 
the workers they truly need. 1 hope my colleagues wdll join me in this effort to help the farmers 
and ranchers that feed America. 


VerDate Nov 24 2008 09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00193 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



188 


Testimony of Connie Horner 
Before the 

Senate judiciary Subcommittee on Immigration, Refugees, and Border Security 
October 4, 2011 

Chairman Schumer, Ranking Member Cornyn, and distinguished members of the Committee, I 
need your help to continue to do the right thing. I need legal, experienced, seasonal workers to maintain 
my farm and harvest food that helps feed Americans. I want to hire legal workers. Yet, the hiring 
process must be cost-effective and— most important— s/mp/e. In short, I need your help to make it 
easier to do what's right. 

I'm Connie Horner, from Homerville, Georgia. I manage a 9-year old, 8-acre, family-owned, 
organic blueberry farm. There are approximately 2000 U.S. farmers in 20 states growing 500 to 600 
million pounds of cultivated blueberries annually, with a wholesale value of about $1.5 billion. In 
Georgia, I am one of about 350 growers who produce blueberries with a total farm gate value of $120M 
to $140M annually. We are by any measure a small family farm. Yet, the challenges we face are shared 
by farms small and targe across Georgia and the nation. As you are all aware, earlier this year farmers in 
Georgia found themselves in the national spotlight when a new state law quickly resulted in a farm labor 
disaster. 

This is our story, in 2006, we hired 67 individuals who worked for varying lengths of time over 
the course of the year. They were pleasant, productive and efficient. Unfortunately, as months passed, 
we received nearly 60 Social Security mismatch letters. Translation: unknown to me at the time, more 
than 80% of my hires were most likely falsely documented workers. 

Though this is the reality for many growers, to us it was unacceptable, so we researched options 
and learned of the H2A program. 

in 2007, and 2008, we filed joint H2A contracts with a larger farm. We believed participating in 
H2A would ensure reliable, legal, experienced workers. We were disappointed. The first year, workers' 
wages were 60% more than minimum wage and production dropped substantially. The second year, 
along with a new crew, we brought back the best workers from 2007, but again, production suffered. 

In 2009, due to crop damage from a 5-minute hailstorm, we only needed 5 additional workers 
during harvest We had previously cancelled our H2A contract on the advice of three gentlemen from 
the Department of Labor (DOL) who assured us that they could supply over 500 farm jobs due to the 
overwhelming number of Americans out of work. I was calling 3 branches of the DOL several times a 
week, begging them for workers. The Americans interested in working wanted only air-conditioned 
positions and refused to work outside. About 80% of our fruit rotted on the bushes. 

Once again, we were faced with a serious dilemma: where do we find a legal, reliable, 
experienced, productive workforce? There was no easy answer; so again, we were forced to go back to 
H2A. The larger farm refused to participate in the program, so we brought back the best employees 
from 2008. We spent over $12,000 in H2A non-payroll related costs for only 7 H2A employees. The 
paperwork required to comply with regulatory, documentation and reporting requirements consumed 
14 reams of paper— 7,000 sheets. Essentially, that's 1,000 sheets of paper per needed employee! (This 
year we discontinued H2A and used less than one ream for the same number of needed employees.) 
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Besides the 7 H2A workers we brought from ivlexico in 2010, we were required to send out 58 local hire 
letters. We received no response from 25 (43%), 18 (31%) were hired but never showed up, and of the 
13 (22%) that were hired and came to work - 6 worked 3 days or less, 1 lasted longer than 2 weeks, and 
none finished the season. 

Many of the DOL referrals were criminals, which we discovered only by their excuses for not 
coming to work. They needed to visit parole officers or have ankle bracelets removed. Fortunately, few 
of them came to our farm. The H2A rule requiring employers to hire everyone without question is 
irresponsible and potentially dangerous! It is one of the many reasons Horner Farms will no longer use 
this program. 

In addition, we are currently involved in a lawsuit where our 2010 H2A contract is in question. 
Our contract, though it was approved by all the necessary Government agencies, accepted and signed 
by me and all my employees, is in danger of being voided. So, even though we paid the agreed upon 
contracted wage rate, this lawsuit may require us to pay 26% more in back wages. I'm not a lawyer, but 
voiding a legally constituted contract that was agreed upon by all relevant parties is unacceptable. 

I'd guess none of you would choose to be a new surgeon's first patient. We all want to deal with 
experienced, efficient service providers. Farmers like me are no different. Our very survival as farmers in 
this country depends on access to experienced, efficient workers. Yet, under the H2A program, worker 
referrals typically had no experience with farm work. As a result, production suffered greatly and with 
the tremendous added paperwork requirements; my time was no longer spent in the fields where I am 
most effective, but in the office surrounded by mountains of paperwork. 

After 2010, we knew that H2A was not the answer for us. Having survived the process for 3 out 
of 4 years, it was clear to us that the H2A program was a Rube Goldberg solution to the labor issue 
facing farmers. We hoped to phase out H2A over time with the purchase of a mechanical blueberry 
harvester. We planned to slowly convert our farm to ail machine harvestable varieties. Because.organic 
farming is more labor intensive, we know that we might not be able to remain organic. 

We purchased our harvester in December of 2010. Our harvester was the first of its kind in the 
State of Georgia, and we did have better results than we initially thought possible. But, mechanization is 
not an answer for everyone, and even for us, it brings a whole new set of challenges. First, in blueberry 
production, only a few varieties are suitable for machine-harvesting. This means we will have to replace 
82% of our farm with new, unproven, machine harvestable varieties, and that will take us 5 to 10 years if 
things go well. We will struggle each and every year to get the necessary maintenance done to ensure a 
good crop. We will no longer have farm labor around to perform other routine tasks like weed control, 
which we must do by hand to maintain our organic certification. We will no longer be able to pack our 
own fruit, because machine-harvested blueberries require much more sophisticated sorting, grading, 
and packing equipment that a farm our size cannot afford. We have also discussed downsizing our farm 
to make it more manageable for the five of us. 

I believe H2A is a well-meaning mess. It has an admirable goal of protecting workers while 
supplying farms with needed labor. Yet, the H2A regulations and requirements have turned government 
red tape into a crimson tide. H2A is NOT the answer to the labor crisis we are facing today. As I 
understand the numbers, H2A provides only 2 to 4 percent of the hired farm workforce. Yet, 70% or 
more of experienced farm workers are thought to be unauthorized to work in the U.S. That's something 
like one million people. If we had to replace those one million workers through H2A, the program would 
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have to handle 10 or 15 times as many workers as it ever has! it would collapse, and farming would 
collapse along with it. 

The National Council of Agricultural Employers recently commissioned a major research project 
into the H2A program that has documented its failings. The research project included a nationwide user 
survey, which was overseen by Carol House, a statistician who used to direct all of the statistical efforts 
of the USDA, including the Census on Agriculture. She recently provided expert testimony for a 
September 13 House hearing on the subject. Also testifying at the House hearing was Libby Whitley 
Fulton, who is an H2A employers' agent with vast experience. I am including their testimony with my 
own statement in the hopes that it can be made part of the record of this important hearing. 

Tweaking H2A is not the answer. Growers and producers in America need a 21“ century farm 
labor solution that is more suited to the realities of farming. A program needs to give workers the 
freedom to move among crops and among employers as most do now. The program must provide 
workers needed in the future, and it also needs to provide a worker visa that allows the existing, 
experienced workforce to continue to work. I don't see how you can solve the problem otherwise. 

Our farm's story is a bit different than most in our area, so when the Georgia legislature passed 
an immigration enforcement law this past spring, we didn’t feel the brunt of it. Others did. Much of the 
migrant farm labor supply skipped coming to Georgia out of fear of the new law. Commissioner Black is 
in a better position to go into the numbers on worker shortage and crop loss, but the situation was 
devastating, with vegetables, berries, and fruit left to rot. Farms felt the impact first, but so did 
community-based businesses that serve the farming and farm worker communities. It was a man-made 
disaster that threatens to repeat itself in more and more states unless Congress finally acts. 

Let me close with this reality: American Farmers feed Americans! We are already dependent on 
other less reliable countries for our oil - we are becoming more aware of the enormous risks involved in 
that. Do we really want to regulate our farmers out of business? Do we want to be dependent on 
foreign countries for growing our food? That will be our children's future, unless you all finally take 
smart and sensible action to resolve this national crisis. 
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October 4, 2011 

The Honorable Charles E. Schumer, Chair 

Immigration, Refugees and Border Security Subcommittee 

Judiciary Committee 

United States Senate 

Washington, D.C. 20510 

The Honorable John Comyn, Ranking Member 
Immigration, Refugees and Border Security Subcommittee 
Judiciary Committee 
United States Senate 
Washington, D.C. 20510 

Hearing on “America’s Agricultural Labor Crisis: 

Enacting a Practical Solution” 

Statement of Bob Naerebout, Executive Director 
Idaho Dairymen’s Association 

Thank you for holding this hearing on the impact of federal immigration policy on the 
nation’s family tarmers and ranchers. The Members of the Idaho Dairymen’s 
Association (IDA) appreciate the opportunity to provide comments to the subcommittee 
on how those policies currently affect them and what changes arc needed to ensure that 
agriculture has a legal and consistently available workforce now and in the future. 

The dairy industry in Idaho is made up of 569 dairy famts that produced 12.75 billion 
pounds of milk in 2010. That ranks the state #3 in the nation in milk production. Our 
dairy farms directly employ about 8,300 people. There are currently 25 dairy processing 
facilities in the state with a total of 2,37 1 people working. The dairy industry in the state 
supports 22,406 secondary jobs. That is a total of Just over 33,000 people in Idaho whose 
jobs depend on a healthy dairy industry in the state. 

Because of the seriousness of this issue to our Members, The Idaho Dairymen’s 
Association has taken a leadership role on immigration reform issues at the federal level 
for several years. IDA is on the E,x.ccutive Committee of the Agriculture Coalition for 
Immigration Reform and is a part of the National Milk Producers Federation Immigration 
Task Force. 
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A New Start is Necessary. 


IDA agrees with the vast majority of agricultural producers and their trade organizations 
that the current H-2A program is irreparably broken. IDA supports the creation of a 
market-based system for accessing agricultural workers when they are needed. That 
system must also be constructed to function in a timely manner. 

Attempts to extend eligibility for H-2A to dairy producers miss the mark because of the 
many shortcomings of the program itself. Those include the fact H-2A provides only a 
very small percentage, well less than 10%, of the workforce needs to sectors of the 
industry that are eligible, those who use the program report significant lags between the 
time the workers are needed and approval of applications and the fact that none of the 
proposals introduced in this Congress to date would include the cunent experienced dairy 
workforce in the program. 

Access to Labor on Dairies i.s also an Animal Care Issue. 


Access to labor on dairies is of course an economics issue but it is also an animal care 
issue. Jobs on dairies are skilled positions that take the right temperament and training to 
work with cattle including feeding, breeding, milking and caring for animals in the 
hospital and maternity pens as well as young calves. 

Dairy producers invariably report that they have repeatedly tried to hire local workers. 
There are many reasons local workers either do not apply or don’t last even the first day 
if they do accept a position, but the pay is not one of them. Jobs on dairies pay well 
above the minimum wage and often come with benefits like housing, health insurance 
and vacation. 


The fact is dairy cows are milked at least twice a day, seven days a week, 365 days a year 
including weekends and holidays. It is imperative for dairy producers that the workers 
who care for their cattle want to do the job and are willing to accept the literally everyday 
realities of dairy farm life. 

An Effective Agricultural Worker Visa Program to Accompany Mandatory E- 
Verifv is Compassionate to Workers and a ‘Must’ for Farmers. 

Passage of a bill by the House of Representatives’ Judiciary Committee mandating the 
use of the E-Verify system to check the work authorization of new employees without 
inclusion of an effective program for agriculture labor poses one of the most significant 
threats to the American food supply in recent memory. The fact is most of agriculture, 
including dairy, relies on immigrant labor. Legislation requiring farmers to perform an 
enforcement role that is clearly the federal government’s responsibility is also unfair. 
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The solution is to provide an effective agricultural worker visa program that recognizes 
there arc people currently in the country doing those jobs that others have no interest in 
and that provides visas of adequate length to satisfy the diverse needs of all of the 
industry. That approach is both compassionate to those who have come to this country 
for no other reason than economic opportunity and recognition of the fact that farmers 
have no option but to rely on immigrant labor. 

Five Principles for an Effective Agricultural Work Visa Program. 

Idaho dairy producers believe there arc five basic principles that must be met for any 
immigration reform legislation to pi'ovide a meaningful program that will allow 
American agriculture to continue to provide consumers the safest, most affordable food 
supply in the world. Those principles are: 

1 . The legislation must allow individuals in the experienced dairy workforce 
currently in the country to obtain a visa authorizing them to work here legally. 
That can include requirements that the worker pay a fine, learn English and have 
and maintain no criminal record. 

2. The legislation must provide work visas of adequate length to address the year- 
round job needs of dairies. 

3. The legislation must provide a workable program that dairy producers can access 
for labor. That likely means a program administered by the United States 
Department of Agriculture instead of the Department of Labor. 

4. The program must include a transparent rulemaking process so that the 
responsible regulatory agency cannot make changes solely at its discretion. For 
example, the Department of Labor recently issued, without notice or the 
opportunity for input, new worker housing guidance for the sheepherder visa 
program that producers are now forced to comply with. 

5 . The legislation should allow organizations linked to agriculture to file program 
paperwork with the regulatory agency on behalf of producers seeking workers. 

Again, 1 thank the Members of the Subcommittee for holding this hearing and for the 
opportunity to provide input on this issue of utmost importance to Idaho dairy producers. 
It is time for the Congress to provide certainty to American agriculture on at least one 
issue, farm labor, so that family fanners can get back to doing what they do best - 
feeding the public, serving a.s the economic engine in rural areas of the country and 
providing a large net positive to the U.S. balance in international trade. 


The Idaho Dairymen's Association (IDA), based in Twin Falls, ID, was established to continue to develop 
and sustain an economically viable Idaho dairy industry that works together to achieve success in the 
domestic and global marketplace in meeting the needs of the Idaho dairy farm families. Founded in 1944, 
IDA represents all dairy producers within the state of Idaho. 
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Statement of Dr. Ronaid D. Knutson 

Before the Subcommittee on Immigration, Refugees and Border Security, 
Committee on Judiciary, United States Senate 

Hearing on 

"America's Agricultural Labor Crisis: Enacting a Practical Solution" 
October 4, 2011 

Chairman Schumer and Members of the Subcommittee; thank you for the 
opportunity to testify on issues related to immigration reform and 
agricultural labor. This is an extremely important topic that requires 
careful analysis and understanding prior to moving forward with legislative 
action. The reason lies in the fact that the hired farm labor force is 
critically important in producing and in harvesting the highly perishable 
segment of the U.S. food supply. These perishable commodities include 
fruits, vegetables, and milk. If farm labor is not available at the time it is 
required, these foods will go to waste or not be produced. This fact makes 
farm labor unique and requires carefully designed legislative solutions that 
cut through the red tape and delay typically associated with H-2A 
government regulations. 

My colleague. Dr. Dennis Fisher, and I have spent substantial time studying 
the conditions in agriculture that make farm labor uniquely important. 

Each of us is Professor Emeritus of the Department of Agricultural 
Economics at Texas A&M University. I am the former Director of the 
Agriculture and Food Policy Center at Texas A&M, which has responded to 
many Agriculture Committee requests for analysis of agricultural policy 
issues and policy options. Dr. Fisher has served as a farm labor Extension 
and research specialist in Oregon, Michigan, and New York. Our 
experience and research have led us to the conclusion that there is no 
quick-fix solution to farm labor issues. The current H-2A program is 
broken and requires a major overhaul, or even replacement with a new 
program, to deal with the unique requirement for a timely, flexible, and 
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market-oriented farm labor supply. The remainder of my testimony 
explains these unique conditions, which serve as the basis for this 
conclusion. 

Despite ever-increasing levels of mechanization, farming is dependent on 
hired farm labor, which must be available when it is needed. In 2007, 
there were approximately 1.8 million farm workers, of which 1.4 million 
were employed on crop farms, and 429,000 were employed on livestock 
farms. This indicates that about 77 percent of farm workers are used 
primarily in crop production. Of those used for crop production, about 75 
percent are believed to work in fruit, vegetables, and nursery crops. 
Estimates of the number of unauthorized workers range as high as 61 
percent and perhaps higher in many areas. 

There are several myths regarding the economic nature of agriculture and 
the farm labor workforce. These myths can substantially mislead 
individuals who seek solutions to farm labor issues. 

The first of these myths is that farm labor should be readily available from 
nonfarm sources, particularly in a time of high unemployment. Anyone 
who has worked on a farm knows that there are many jobs associated with 
agricultural production and processing that domestic nonfarm laborers will 
not do. This fact has been repeatedly demonstrated. While the process of 
farm mechanization goes forward, back-breaking hand labor is still 
essential for harvesting most perishable fruits and vegetables sold fresh in 
our supermarkets and farmers' markets. This is not just our assertion 
based on our anecdotal experience; it was a central conclusion of a set of 
case studies completed by the Economic Research Service of the U.S. 
Department of Agriculture (ERS/USDA) and the University of California, 
which was recently published by ERS/USDA. In animal agriculture, while 
hand milking is no longer required, skilled milkers must be available to 
operate machines that are used to milk, feed, and clean up after cows two 
or three times a day, seven days a week. There are no holidays and no 
weekend breaks for harvesting perishable crops or for milking cows. These 
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are jobs that must be performed on a timely basis, or food is wasted, and 
farm income declines. Waiting for a visa or work permit to be issued under 
the H-2A program is not a viable option for most farmers. That is one of 
the reasons most farmers do not use the program. 

A second farm labor myth is that large corporate agribusiness firms employ 
most of the farm labor. In 2009, data from ERS/USDA indicate that there 
were 2.2 million U.S. farms. All but 60,846 of these were family farms. A 
family farm is defined as one in which ownership and control of the farm 
business is held by a family of individuals related by blood, marriage, or 
adoption. All types and sizes of farms, including small farms, utilize the 
corporate form of business organization. For example, in 2007, over 
46,000 farms having less than $250,000 in sales were organized as 
corporations. All of these were family-held corporations. Likewise, all 
types and sizes of farms, including small farms, at times, utilize hired farm 
labor. For example, in 2007, family farms classified as limited resource, 
retirement, residential lifestyle, and lower-sales typologies were found to 
have hired farm labor expenses that ranged from an average of $4,951 to 
$8,081. These small farms would be very adversely affected by actions 
that limit the availability of labor and/or raise wage rates paid for hired 
farm labor. In 2009, 16 percent of the labor utilized on farms having 
$10,000 to $250,000 sales was hired farm labor. It is reasonable to 
assume that most of this labor was employed at harvest time when the 
urgency of having a labor supply is the most critical. For farms having over 
$250,000 in sales, an average of 48 percent of the labor was hired in 2009. 

A third myth is that farmers are in a market position to simply pass on the 
cost of farming to buyers of their produce. Farm prices are determined 
nationally or globally by competitive supply and demand forces. U.S. 
farmers compete with farmers in Mexico and other supplying or potential 
supplying countries. Loss of market is a particularly likely consequence for 
asparagus, apples, oranges, grapes, and tomatoes. Mexico, Peru, Chile, 
and South Africa stand as major sources of fruit and vegetable supplies for 
the U.S. consumers. U.S. exports of oranges, lettuce, raisins, strawberries, 
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and asparagus have been adversely affected by increased competition for 
the important Japanese market. Chinese exports of apples have risen from 
near zero in the early 1990s to nearly double that of the United States. 
While U.S. farmers would like to be in a position to set their own prices and 
pass on their costs to consumers, this is not possible. Farmers must make 
production, farm labor, marketing, and financing decisions that directly 
affect their profitability in this highly volatile market environment. 

Seasonal and annual price instability creates great uncertainty regarding 
income expectations and the resulting financial stability of farms. Those 
who make the wrong decisions run the serious risk of financial failure. In 
2007, ERS/USDA determined that 20 percent to 40 percent of the farms in 
each farm type were in a less than favorable financial position. Research 
clearly indicates that higher labor costs run the risk of higher imports and 
reduced exports. 

Our fourth myth is that agribusiness firms are directly involved in farm 
production that utilizes farm labor. Farmers who produce fruits, 
vegetables, and milk are a distinctly separate segment of the food supply 
chain. It is true that as the food supply chain has evolved, agribusiness 
firms have found it desirable to contract with farms in advance of harvest, 
sometimes in advance of planting, for commodities. Where they exist, 
such contractual arrangements have been found to be mutually beneficial 
to both sellers/farmers and buyers. In cases where commodities are 
exported, such contractual arrangements may be essential to be 
competitive internationally. Agribusiness corporations that produce farm 
commodities and are not family owned are the exception rather than the 
rule. Agribusiness corporations are the primary firms that are involved in 
developing the genetic breeding for plants, livestock, and poultry. They 
allow our family farms to maintain their competitiveness. Agribusiness 
includes all firms that supply farm inputs and that handle, process, and 
distribute/market farm products. 

Our fifth myth is that the farm labor market is national in scope, that labor 
issue shortages are not real, and that farm labor issues can be addressed 
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on a national legislative basis. The fact is that farm labor markets are local 
and are dispersed throughout the United States. The demands for farm 
workers vary widely from commodity. Often, a large number of workers is 
required for specific time periods. These are facts that are based upon 
experience. When fruits and vegetables destined for the fresh market 
mature, they must be harvested, or they go to waste. Cows must be 
milked twice or three times a day. 

Our analysis clearly indicates that the H-2A immigration program is broken. 
In 2009, only 86,000 workers were certified for H-2A visa status, which is 
the only available guest farm worker program. H-2A accounts for less than 
5 percent of the hired farm labor workforce. Proposals such as requiring 
farmers to e-Verify will only add to the problem. If controls are to be 
placed on the employment of illegal immigrants by border controls or by 
enforcement of the current federal immigration law, there must be means 
by which farmers employ farm labor while avoiding labor shortages. These 
effects were actually experienced, for example, when the Bracero program 
was ended and during the recent farm labor shortages experience in 
Georgia testified to in this hearing. The end of the Bracero Program in 
1964 precipitated severe labor shortages, a spike in wage rates, limited 
local labor response, increased mechanization, higher produce prices, and 
a loss of export markets to other countries. Experience with H-2A indicates 
that there is a need to abandon the H-2A program and to develop a more 
flexible, market-oriented program designed for farm labor. Such a program 
must be easily accessible to current workers; farmers must be able to 
attest to their labor needs; they must be able to make changes in their 
hired farm labor workforce on a timely basis in response to crop and 
market conditions; and there must be flexibility for workers to shift 
between employing farmers as is inherent in the term "migrant labor." 

The shift in American diet is new, major, and will require increased 
production of fruits and vegetables. Farm labor immigration policy will 
have a major impact on whether the fruit and vegetables used to improve 
the health of Americans will be produced in the United States or in foreign 
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countries. Initiatives that involve an even higher level of government 
regulation will assure that an increased share of fruit and vegetable 
production, as well as of other agricultural products, will be produced 
overseas— outsourced. 
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Executive Summary 

Immigration policy is one of the major U.S. policy issues affecting the 
agriculture sector. Despite ever-increasing levels of mechanization, farming 
is dependent on hired farm labor, of which as much as 53 percent may be 
unauthorized. There are many jobs associated with agricultural production 
and processing that domestic labor demonstrably prefers not to perform. As 
a result, special policies historically have existed to authorize immigrants to 
enter the United States on a temporary basis. In addition, many 
unauthorized workers have entered the United States to work in agriculture 
and many other occupations. In this economic and employment 
environment, question arises as to how the almost insatiable demand for 
fresh and perishable fruits and vegetables is to be satisfied. Will it be from 
domestic production or from imports and are we willing to give up export 
markets to foreign producers? 

The purpose of this study was to analyze the impacts of U.S. immigration 
policies and programs on the agriculture sector. This analysis includes 
current policies and those that have been proposed. The U.S. agriculture 
sector includes all functions related to food, fiber, and specialty crop 
production from input resources used in production through final sale to 
consumers, including exports and imports. Farm products/commodities are 
produced by the farm sector by combining inputs purchased from the input 
sector. Farmers combine these purchased inputs with their land, water, 
labor, and management skills to produce commodities. This study has been 
undertaken in response to a report titled Illegal Immigration and 
Agribusiness: The Effect on the Agriculture Industry of Converting to a 
Legal Workforce authored by Eric A. Ruark, hereinafter referred to as the 
Ruark Report. The authors of this study were retained by the Agriculture 
Coalition for Immigration Reform to provide an objective analysis of the 
Ruark Report. 

Findings 

• A significant share of the U.S. production moves as commodities directly 
into export markets where farmers and agribusiness firms compete with 
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those in other major agricultural countries. In labor intensive fruits, 
vegetables, and specialty crops, the U.S. farmers face substantial export 
and import competition from Mexico, Central America, Chile, Columbia, 
Peru, and increasingly China. The U.S. value of fresh fruit and vegetable 
imports has grown to the point where it is more than twice the value of 
exports. Increases in U.S. costs of production would have substantial 
adverse effects on the global competitive position of U.S. farmers 
because prices are determined globally. Therefore, farmers are not in a 
position to pass through cost increases. 

• In 2007, there were 2.2 million U.S. farms of which 2. 1 million were 
family farms and only 91,000 were nonfamily fanns. Family farms are 
closely held by their operator/manager and the operator's household. All 
types and sizes of farms, including small farms, utilize the corporate fonn 
of business organization. Ofthc nonfarm corporations, only 10,237 
farms arc other than family-held corporations, which is less than one-half 
of one percent of all farms. 

• Agribusiness involvement in farm production is the exception rather than 
the rule. Agribusiness includes all firms that supply farm inputs and that 
handle, process, and distribute/market fann products. 

• Using the same data source as Ruark, 20 percent to 40 percent of the 
forms in each form type were determined to be in a less than favorable 
financial position in 2007. These are the farms that would be most 
vulnerable to any labor cost increases. 

• Farmers must make production, marketing, and financing decisions that 
directly affect their profitability in this highly volatile market 
environment. Seasonal and annual price instability creates great 
uncertainty regarding income expectations and the resulting financial 
stability of farms. 
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• In 2007, there were approximately 1.8 million farm workers of which 1.4 
million were employed on crop farms and 429,000 were employed on 
livestock famrs. This indicates that about 77 percent of farm workers arc 
used primarily in crop production. Of those used for crop production, 
about 75 percent arc believed to work in fruit, vegetables, and nursery 
crops. Eistimates of the number of unauthorized workers range as high as 
53 percent. 

• Farm labor markets are local and are dispersed throughout the United 
States and the demands for farm workers vary widely between 
commodities and locations. Often, a large number of workers is required 
for specific time periods. When fruits and vegetables destined for the 
fresh market mature, they must be harvested, or they go to waste. Cows 
must be milked twice or three times a day. These facts enhance the 
potential for and dangers from labor shortages. 

• Crop budgets indicate that labor costs range from about 50 percent to 70 
percent of variable production costs for fresh fruits and vegetables. 
Research clearly indicates that higher labor costs run the risk of higher 
imports and reduced exports. Mexico, Peru, Chile, and South Africa 
stand as major sources of fruit and vegetable supplies for the U.S. 
consumers. U.S. exports of oranges, lettuce, raisins, strawbeiTies, and 
asparagus have been adversely affected by increased competition for the 
important Japanese market. Chinese exports of apples have risen from 
near zero in the early 1 990s to nearly double that of the United States. 

• For commodities where hired labor is a high proportion of production 
costs, labor-saving mechanization may be induced to increase global 
competitiveness. This is what happened when the Bracero program was 
terminated in the mid 1960’s resulting in a substantial reduction in farm 
labor employment. However, to maintain quality, 47 fresh fruits and 
vegetables are harvested by hand. 
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• Most of the work done by hired farm workers is highly laborious, back 
breaking, and difficult. It is often perfomred in hot and humid field 
conditions with the sun beating down on the workers. Moreover, this 
work has been demonstrated to be highly seasonal, meaning that these 
U.S, employees/workers would have to move around the United States, at 
least regionally, to harvest crops on a timely basis. 

• The only three options for increasing the earning of fann workers include 
increasing the minimum wage; imposing effective border/immigration 
controls to reduce the supply of unauthorized labor; and enforcing the 
current federal law prohibiting employers from hiring illegal immigrants. 
Fiach of these options would raise production costs, reduce exports, and 
increase imports. The latter two options would create farm worker 
shortages. 

• There is a broad-based consensus that the U.S. immigration system is 
broken. In 2009, only 86,000 workers were certified for H-2A visa 
status, which is the only available guest farm worker program. This is 
less than 5 percent of the hired farm labor workforce. 

• If controls are to be placed on the employment of illegal immigrants by 
border controls or by enforcement of the current federal immigration law, 
there must be means by which farmers employ farm labor while avoiding 
labor shortages, 'fhis would require a streamlined H-2A program. This 
means making the H-2A program more employer-friendly and less 
bureaucratic. If this cannot be effectively accomplished, current policies, 
while not perfect, generate an ample farm labor supply with relatively 
few instances of labor shortage, and a reasonable level of 
competitiveness in domestic and international markets. 

Conclusions 

• Agribusiness firms, working w'ith farmers, are a key to the success of the 
U.S. agriculture system, which is being replicated throughout the world. 
Agribusiness direct involvement in farm production is the exception 
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rather than the rule. Instead, because of the demonstrated efficiency of 
the farm sector and huge investments that farmers make in land, 
buildings, and equipment, agribusiness firms generally contract for farm 
production with farmers as contract-growers. 

• Farmers do not set the price for their production. They are price takers 
with the price being determined by domestic and world supply and 
demand forces. The notion that farms hiring farm labor would have 
sufficient market power to pass on higher labor costs is clearly erroneous. 
Price instability combined with weather uncertainties directly impact 
farms’ willingness and ability to make commitments to employ farm 
labor. 

• All of the information was available to make a determination of the true 
economic effects of higher labor costs on farms. Using averages on a 
commodity sector basis ignores the distribution of impacts on the family 
farms. 

• The highly variable demands of local labor markets make local labor 
shortages inevitable. The local nature of labor markets makes a 
nationwide analytical approach to assessing the economic impacts 
irrelevant and unreliable. Pursuing labor policies designed to 
substantially increase farm worker wage rates would result in a loss of 
markets for domestic producers; increased mechanization; and an 
inability to attract local labor. 

• Hiring U.S. unemployed workers at higher farm-labor wage rates is not 
an option for dealing with labor shortages. Authorities on farm labor who 
understand farming uniformly agree with this conclusion. 

• The notion that farmers would or could absorb increased labor costs from 
profits is unrealistic and reflects a lack of understanding of how firms and 
markets operate. This is reality both domestically and internationally. 

• Avoiding farm labor shortage while maintaining the competitiveness of 
U.S. agriculture in international markets requires cither a streamlining of 
the H-2A program to create a regular and ample flow of guests farm 
workers or continuing the current set of policies. Any other option will 
assure higher food costs, increased imports, reduced exports, and periodic 
farm labor shortages with consequent supply interruptions. 
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• Immigration policy regarding farm labor will have a major impact on 
whether the fruit and vegetables used to improve the health of Americans 
will be produced in the United States or in foreign countries. The 
initiatives proposed in Ruark’s report will assure that an increased share 
of fniit and vegetable production, as well as of other agricultural 
products, is produced overseas — outsourced. 
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Impacts of Immigration Policy Proposals 
on the Agriculture Sector 


Introduction 

Immigration policy is one of the major U.S. policy issues affecting the 
agriculture sector. Despite ever-increasing levels of mechanization, many 
important faiTn production and processing sectors across the United States 
are dependent on hired farm labor, over half of which is unauthorized. 

There are many Jobs associated with agricultural production and processing 
that domestic labor demonstrably prefers not perform. As a result, special 
policies historically have existed to authorize immigrants to enter the United 
States on a temporary basis. In addition, due to ineffective border 
protection, many unauthorized workers have entered the United States to 
work in agriculture and many other occupations. In this economic and 
employment environment, question arise as to how the almost insatiable 
demand for fresh and perishable faiits and vegetables is to be satisfied. Will 
it be from domestic production or from imports, and are wc willing to give 
up export markets to foreign producers? 

The purpose of this study was to analyze the impacts of U.S. immigration 
policies and programs on the agriculture sector. This analysis includes 
current policies, those that have been proposed, and those that might be 
proposed. The analysis includes regulations or actions that influence the 
prices paid for agricultural labor, whether this labor is employed by farmers 
as hired farm workers or paid for by farmers as agricultural service workers. 
It also includes workers employed by agribusiness firms in packing plants 
for handling fresh produce. As will be seen subsequently, in the food supply 
chain, it is becoming increasingly difficult to separate the produce handling 
function from the processing function. 

This study has been undertaken in response to a report titled Illegal 
Immigration and Agribusiness: The Effect on the Agriculture Industry of 
Converting to a Legal Workforce authored by Eric A. Ruark, hereinafter 
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referred to as the Ruark Report.’ Mr. Ruark is the director of research for 
the Federation for American Immigration Reform, which issued the Ruark 
Report. The authors of this study were retained by the Agriculture Coalition 
for Immigration Reform to provide an objective analysis of the Ruark 
Report. 

Throughout this analysis of the impacts of U.S, immigration policies and 
programs on the agriculture sector, comments are made about how our 
results differ from those of the Ruark Report, apparent sources of these 
differences, and how they led to flaws and errors in the Ruark Report and in 
its conclusions. 

Agriculture Sector, Agribusiness, Farmers, and the Food Value Chain 

There are two common paradigms for the agriculture sector, neither of 
which reflects reality. Farm organizations and many farm-state politicians 
prefer to paint the agriculture sector as being made up of many small family 
farmers who sell their production in open markets and are in constant need 
of government subsidies to make ends meet. At the other extreme, there are 
consumer, environmental, and organized labor advocacy groups which paint 
the agriculture sector as being controlled by large national and multinational 
agribusiness firms that control most of the food production in the developed 
countries of the world and employ most of the fann labor and produce most 
of the products. Neither of these two paradigms reflects reality. 

The U.S. agriculture sector includes all functions related to food, fiber, and 
specialty crop production from input resources used in production through 
final sale to consumers, including exports and imports. Farm 
products/commodities are produced by the farm sector by combining inputs 
purchased from the input sector. The input sector is composed of 
agribusiness firms who sell and supply to farmers the inputs (hired labor, 
seeds, genetics, fertilizer, pesticides, machinery, energy products, buildings, 
credit, etc.) used in production. Farmers combine these purchased inputs 
with their land, water, labor, and management skills to produce agricultural 


' Eric A. Ruai-k, April 2011. Illegal Intmigration and Agribusiness: The Effect on the Agriculture Industry of 
Converting to a Legal Workforce. Washington, D.C.: Federation for American Immigration Reform, Available at; 
htl . p://www.fairus.O!-g/site/DocScrvci-,'at;nbusines.s rev.pdfMoclD^5541 tacccssed .lime 16, 2011), 
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commodities. These commodities are transported and transformed by 
agribusiness firms through various stages of handling and processing. 

A significant share of the U.S. production moves as commodities directly 
into export markets where fanners and agribusiness firms compete with 
those in other major agricultural countries. For grains, oilseeds, rice, 
livestock, poultry, and cotton, the major competitors include countries such 
as Brazil, Argentina, Australia, Canada, Vietnam, and increasingly the 
Eastern tiuropean bloc of countries. 

In labor intensive fruits, vegetables, and specialty crops, the main U.S. 
export competition is from Mexico, Central America, Chile, Columbia, Peru, 
and increasingly China." These same countries are also important 
processing sites and sources of supply for U.S. supermarkets and other food 
distributors. For many fruit and vegetable products, these imports compete 
directly with U.S. farmers for U.S. consumers' food expenditures.^ 

Agribusiness firms supply farmers with inputs and turn commodities 
produced by farmers into the consumer-ready food products and textile 
products. They, in turn, market those products to consumers through the 
supermarkets, convenience stores, fast-food outlets, restaurants, school 
breakfast and lunch programs, hospitals, and elderly care facilities. 
Agribusiness firms also distribute the nursery plants, shrubs, trees, flowers, 
and natural turf-grass that becomes part of our landscaping. In addition, 
over 40 percent of domestic and export com use is turned into ethanol by 
agribusiness fimis.'* 


^ Sophia Wu Huang and Fred Gale. April 2006. "China’s Rising Profile in the Global Market for Fruits 
and Vegetables." Amber Waves. Washington, O.C. Economic Research Service, USDA, Available at; 
llUBAi™'FXCR,usda.g,gy7/\mbtuAVavesy\pn^^^ (accessed June 2 1 , 20 1 1 ). Sec also Sophia Wu Huang. 

June 2004, Globa! Trade Pallerm m Friiils and Vegetahles. Washington, D.C.: Economic Research Service, USDA, 
WRS-04-05. Available at llttp_ \'\vw.ers.»sda. govVDublications.AVR.S04U(i/W RS0406.Ddrfacce.ssed June 21 , 201 i ). 
’ Barry Krissoff and John W iinio \I.ty 2007, “U.S. Fruit and VegeUible Imports Outpace Exports." Amber Wave.s,, 
Wa,shington, D.C.; Economic Research Service, USDA, Available at: 

htln://vv'ww.crs .usda-gov/AinbcrWa v cs--Mav07SDeciall.ssuc-<PDF7Fruit.pdf (accessed June 2 1 , 20 1 1 ). 

■* Food and Agricultural Policy Research Institute. 2011, U.S. Baseline Briefing Book: Projections for agricultural 
and biofuel markets. Columbia. MO: University of Missouri FAPRI MU Report #02 II. .Available at: 
hltp:/Avww.fapri.niissouri.cdu.'oulrcnch/publicali ons,-2ni 1,'FAPRI MU Rcnorl 02 I I pilf (accessed July 29, 201 1 ). 
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Position of Fruits, Vegetables, and Specialty Crops in the Food Chain 
The process of moving agricultural products from farms to consumers is 
referred to as a value chain, because value is added at each step as products 
move from the farm to the consumer. Figure 1 presents the 2009 value chain 
for fresh fruits and vegetables. One of the most important points from this 
value chain is that imports of fresh fruits and vegetables have more than 
twice the value of e.x:ports. Some products, such as bananas, are not 
produced in the United States; and some fruits, vegetables, and specialty 
crops are imported when these commodities are not in season in the United 
States. However, many of these imported products are produced by U.S. 
farmers and compete directly for consumers’ food expenditures. Fresh 
tomatoes are an excellent example. ERS/ USDA reports that fresh-market 
tomato imports account for about one-third of U.S. tomato consumption, up 
from one-fifth in the early I990s.^ Over the past decade, imports have made 
significant inroads into the U.S. fresh-tomato retail market. Imports from 
Canada's hothouse tomato industry peaked in 2005 but have lost market 
share to rising competition from Mexico. With government subsidies, 
Mexico has invested heavily in the grccnhouse/hydroponic culture of 
vegetables, resulting in a larger share of the U.S. import market. In 2010, 
Mexico accounted for 7 1 percent of the U.S. import market for greenhouse 
tomatoes, while Canada's share fell by half to 27 percent.* 

Agribusiness firms are often portrayed as villains in the agriculture sector 
and in the food value chain. For example, Ruark erroneously states. 

Large agribusinesses that directly own farms or contract them 
out to independent operators or simply buy the produce for 
further processing contend that a low-wage, foreign-born 
workforce is vital to the survival of farming in the United 
States.... What the agribusiness industry neglects to 
acknowledge is that they could choose to absorb the entire 
incremental cost (i.e. without raising food prices at all) of a 


^ Gary Lucicr and Lcwrenc Glaser. 2011. “Vegetables and Melons: Tomatoes." Briefing Room. Washington, D.C.; 
Economic Research Service, USD.A. Available at: http:.'Eww\v.crs-itsda.gov/Bricfinu<'Vcuciabics.domatoes.}itm 
(accessed June 2 i , 20 1 1 ). 

Lucier and Giaser, 
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legal workforce earning higher wages and still realize 
considerable profits. ' 

This statement reflects a lack of understanding of the U.S. agriculture sector 
and of its position in the world agriculture and food value chain. Dating as 
far back as the National Commission on Food Marketing in 1966, there have 
been several studies of the evolving agriculture and agribusiness system.® 
These studies have uniformly verified that the the U.S. 
agriculture/agribusiness system is highly efficient, highly competitive, and 
operates with normal levels of profitability. The most recent of these 
studies, in 2008, finds that agricultural and food prices are determined by 
global changes in production and consumption of key commodities, the 
depreciation of the value of the dollar, and growth in the production of 
biofuels; they are not determined by the market power or excess profits of 
either farmers or agribusiness.’ 

The fact is that agribusiness finns, working with farmers, are a key to the 
success of the U.S. agriculture system, which is being replicated throughout 
the world. Agribusiness includes all firms that supply farm inputs and that 
handle, process, and distribute/inarket farm products. While agribusiness 
firms may be directly involved in farm production, this is the exception 
rather than the rule. Agribusiness firms generally contract for farm 
production with farmers as contract-growers, 'fhe contracting strategy is 
preferred because of the huge investments that fanners make in land, 
buildings, and equipment; because of the organizational and management 
complexities, and because of the demonstrated efficiency of the farm sector. 

Farm Sector 

The farm sector is composed of farms that produce agricultural 
commodities. The farms are operated by fanners who provide resources, 


Ruark, p, 3. 

National Commission on Food Marketing. I %6. Food from Farmer to Consumer. Washington, D.C.: Report to 
President. See also Folz, William B. 1967. “ The Food Marketing Commission and Market Structure and 
Performance." Journal of Farm Fconomics 49, 2. 413-24. 

Wallace Tyner. Phillip Abbot, and Christopher Flurt, 2008. “What’s Driving Food Prices. " Oak FJrook. IL; Farm 
Foundation Issue Report. Available at; htt p://\vww.farmfoundation.orii/ ncw-s.dtrtic!cnic.s.'4 04- 
FiN.AL-Vu2(lWd)FP%2()RF;PORT%2()7-28-()8\pdf facccsscd July 20, 2010. 
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such as land, buildings, machinery, labor, capital, and/or management, used 
in the production of agricultural products regardless of the legal form of 
business organization. Many of the inputs used in production are acquired 
from the input sector. The farm sector is part of a much broader agriculture 
sector that includes all functions related to food, fiber, and specialty crop 
production from inputs used in production through final sale to consumers, 
including exports and imports. 

iVlost of the agricultural production comes from family farms that vary 
widely in size. The U.S. government defines a form as a unit of production 
that annually sells $ 1 ,000 or more of agricultural products. In 2007, there 
were 2.2 million U.S. farms of which 2. 1 million were family farms and only 
91,000 were nonfamily farms (Table 1). Family farms are closely held by 
their operator and the operator’s household. The operator of a family farm is 
the farm’s manager. A family farm may be legally organized as a sole 
proprietorship, partnership, or family corporation.'” Nonfamily farms are 
organized as nonfaniily corporations or cooperatives, as well as famis 
having hired managers. The other farm typology headings in Table 1 are 
believed to be self-explanatory. 

In contrast, the definitions in the Ruark Report arc very unclear, and 
characterizations of farms in the Ruark Report are erroneous. His report 
indicates that he analyzed “rural residence farms and commercial farms.”" 
'His “rural residence farms” may be the same as the Census of Agriculture 
“residential lifestyle farm,” but the use of different terminology mctk.es the 
intention unclear. The Ruark Report docs not define a commercial farm. 

The Economic Research Service (ERS), in USDA’s farm structure glossary 
of terms docs not define a commercial farm.'" However, in 2010, a report 
using ARMS data, the same source of data used by Ruark, defines a 


''' Economic Research Serv ice, March 29, 201 1 . “Farm Structure; Glossar>-.” Briefing Room. Washington D.C.: 
Economic Research Service, USDA, Available at; 

h{ip:/. - ww\ v. crs.u.sda . eov/ hr ieEnc/tarmstruc.tiirc,-L0 o ssar v .htni^rami1vFa (accessed June 28. 2()i ! ), Sec also Hoppe. 
Robert A. Penni Kerb, Erik J, O'Donoghuc. and David E. Banker. June 2007. Stmetme and Finances of U.S. 
Farms: Family Farm Report, 2007 Edition. Washington, D.C.: ERS, USDA, EIB-24. Available at; 
http;//www.ers.usda.eov/piiblications/eib24/eib24.pdf (accessed June 1 8, 20 1 ! ). 

‘ * Ruark, p. 9. 

'' ERS/liSDA. March 29, 2011. 
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noncommercia! farm as having sales of less than $10,000,' ’ This ERS 
report, titled, U.S. Farm Structure: Declining — But Persistent — Small 
Commercial Farms, and the companion report from which it was derived, 
indicate that all farms having over $10,000 are defined as being 
“commercial farms.” ERS indicates that farms having over $250,000 in 
sales accounted for 75 percent of the production.''* Ruark indicated that the 
large-scale commercial farm sizes he analyzed account for 84 percent of the 
production.'” Therefore by the ERS definition, “small commercial farms” 
having sales of $10,000 to $250,000 produce 15 percent of the farm output."’ 
Therefore, at least 14-15 percent of the farm output produced hy 
“commercial farms ’’ is excluded from Ruark 's analysis. Therefore, it is 
clear that Ruark used a different definition of a “commercial farm ” than the 
Economic Research Service, which is the source of the ARMS data used by 
Ruark. However, the .specific definition used by Ruark is unclear. 

There is a targe amount of data in Table 1. This mass of data can be boiled 
down into two very important findings: (1) All of the Census of Agriculture 
farm types employ over 2.6 million farm workers. Even the farm types 
having less than $250,000 sales employ over 400,000 workers; 15 percent of 
the hired farm workforce. Therefore, any policy changes, such as those 
discussed by Ruark, affect all farm types. (2) Each of the forms of business 
organization is used by each of the farm types. Once again, this is a fact even 
for the small farm types. 

Table 1 clearly indicates that each of the Census of Agriculture farm types 
employs a large number of hired farm laborers. Therefore, the immigration 
policy actions affect the availability or price of hired farm labor, as 
discussed by Ruark, and would affect each farm type. For example, 1 1 

" Hoppe, Robcri A. September 2010. “U.S. Farm Structure: Declining — But Persistent Small Commercial 

Farms.” Amher IVaves. Washington, D.C.; I-conomic Research Scr\'icc, U.S. Deparlment of Agriculture. Available 
at; http:A\vww.ers,usda.uov.’A nibcrWa ve$ /Scp tcmberi{FFcaturcs.^USl- arm .him (accc.sscd June 29, 20 1 1 ). See also 
Hoppe, Robert A. , James M. MacDonald, and Penni Korb. February 2010. Fcirms in the United States: Persistence 
Under Pressure. Washington. D.C.; Hconomic Research Service, U.S. Department of Agriculture, EUi 63. 

'\vaiiable af hU p' vwwv ers u^da■^IOv/Pub^ications/F:iB6.i^H^H63■p<.1f (accessed June 29. 201 1). 

^ Robert ,A. Hoppe and David H. Banker, July 2010. Structure and Finances of U.S. Farms: Family Farm Report, 
2010 Edition. Washington D.C.; Bconomic Research Service HIB-66, USDA. Available at: 
hUp://www.ers. usda.gov/pubiicatiQns/eib66/eib66. pdf (accessed July 20, 201 1 ). 

Ruark, p. 6, 

Hoppe, September 20 10. 
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percent of the 35,000 limited resource farms employed hired farm labor. Of 
these 35,000 fanus, 2,125 farms employed migrant labor. These limited 
resource farms spent an average of nearly $5,000 on hired fann labor. All 
family farms in the limited resource, retirement, residential lifestyle, and 
lower-sales occupation farming typologies have hired farm labor expenses 
that range from an average of $4, 951 to $8,081 (Table 1). These small 
ftirms could be very adversely affected by actions that limit the availability 
of labor and/or raise wage rates paid for hired farm labor. 

The Ruark Report implies that it is only the large farms that utilize corporate 
forms of business organization. The data in Table 1 clearly indicate that all 
types and sizes of famis, including small farms, utilize the corporate form of 
business organization. The difference is that family farm corporations arc 
all family-held. Only 25,000 farms, 1.6 percent of the all farms, are 
organized as nonfamily corporations (Table 1). Of these nonfarm 
corporations, only 10,237 farms arc other than family-held corporations, 
which is less than one-half of one percent of all famts. It can probably be 
safely assumed that most of these 10,237 farms arc owned by publically- 
traded agribusiness firms. Instead, Ruark en'oneously equates all large 
farms with large-scale agribusiness units.'’ 

Table 2 provides a comparison of 2004 and 2007 data for the same types and 
sizes of farms as in Table 1. It also indicates the percent of IJ.S. total fann 
sales for each farm type and size. The reason the 2004 data are important is 
because: (1) they arc derived from the ARMS survey, which is the same 
source of data as Ruark relied on for his analysis, and (2) they provide an 
indication of the dynamic structural developments occurring in the farm 
sector. 

Table 2 data indicate that, while the total number of farms increased, almost 
all of this increase appears to have been in the “other farms” category 
(limited resource, retirement, and lifestyle farms). As has been the case in 
recent decades, small- and medium-size farms, where farming is the primary 
occupation, decreased in number, while larger farms and other farms 
increased. However, a portion of this decrease in the number of small- and 

Ruark, p. 8. 
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medium-size farms and increase in larger farms was because commodity 
prices began to escalate sharply beginning in 2007, This increased the value 
of sales for virtually all crop farms. Therefore, the share of production for 
very large family fanns increased from 45 percent of total sales to 52 
percent, while nonfaraily farms increased their share of sales from 1 5 
percent to 22 percent (Table 2). 

Farmers do not set the price for their production. They are price takers with 
the price being determined by domestic and world supply and demand 
forces. The notion that farms hiring farm labor would have sufficient market 
power to pass on higher labor costs is clearly erroneous. Fann commodities 
are relatively homogeneous the world over. Therefore, farmers cannot 
expect to sell their produce above world prices. This is in sharp contrast to 
companies such as General Electric, Ford Motor Company, Cargill, ADM, 
Kraft Foods, Tysons, Smithfield, Del Monte, and H.J. Heinz that are able to 
brand their products. However, even the market power of agribusiness firms 
such as Cargill, Kraft Foods, Tysons, Smithfield, Del Monte, and H.J. Heinz 
can be dramatically overestimated, because they compete in world markets. 
For example, leading meat packing companies and poultry processing fimis 
have found it necessary to divest of parts or all of their operations to adjust 
to adverse market conditions during the past two highly turbulent decades. 

How Profitable is Farming? 

As noted previously, the 2004 data are unique in that they draw on ARMS 
data. Although the ARMS data used by Ruark were for 1996-2008, data for 
2004 provide insight into the information that was available and, therefore, 
how Ruark’s methods and analysis were used to bias the results. This fact is 
seen in the analysis by Hoppe ct al. titled, Structure and Finances ofU.S. 
Farms: Family Farm Report, 2007 Edition, (hereinafter the 2007 Family 
Farm Report) a report compiled periodically for the U.S. Congress. 

While Ruark cites the 2007 Family Farm Report, he chooses not to present 
the results of some very important analyses that were conducted by Hoppe et 
al. Table 3, which was drawn from the 2007 Family Farm Report, reveals 
this information. Line 4 is the average net farm income. It indicates that net 
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farm income ranged from an average of $1,812 for limited resource small 
family farms to $288,000 for very large family farms. Nonfamily farms 
averaged $176,000, Net farm income includes cash and noncash items, 
meaning that it is based on accrual accounting and is calculated for the farm 
business. 

Another way to look at family farm profitability is the percent of households 
with negative farm earnings. Farm earnings are based on cash items only, 
with the exception of a deduction for depreciation. Farm earnings also 
exclude the share of net income generated by the farm but paid to other 
households, such as the households of partners. For family farms, Table 3 
(line 8) indicates the percent of farms having negative farm earnings ranged 
from 44.4 percent for the lower-sales occupation farming family farms to 
16.3 percent for the very large family fanns. Negative farm earnings were 
experienced by 52.8 percent of the operator households for nonfamily farms. 

Despite positive average net farm incomes for all farm types, once 
adjustments are made for interest paid and charges for unpaid operators’ 
labor and management, all of the smaller fantily farm types had negative 
returns on assets and equity.'* The large family farm had a return on assets 
of only 2.5 percent and a return on equity of only 1.8 percent. Only the very 
large family fanns and the nonfamily farms had returns on assets and equity 
of about 7 percent. 

The 2007 Family Farm Report also indicates the financial position or 
vulnerability measures, which are presented in the bottom four lines of Table 
3. These data indicate that, with the exception of one family farm type, 60 
percent to 72 percent of the farms in each family farm size category were in 
a favorable financial position. The one exception: 79 percent of the 
retirement farms were in a favorable financial position. A favorable 
financial position means that the farm has a positive net farm income and 
debt/asset ratio no more than 40 percent. 


^ Return on assets - 1 00% X (net farm income -r interest paid - charge for unpaid operators' labor and 
management)/ total assets. Return on equity 100% X (net farm income - charge for unpaid operators' labor and 
management)/ net worth. 
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That means 20 percent to 40 percent of the farms in each farm type were 
determined to be in a less than favorable financial position. These are the 
farms that would be most vulnerable to any of the hired labor cost increases. 
By using averages and ignoring most of the family farms, this fact was not 
considered in the Riiark analysis and conclusions. Marginal incomes were 
experienced in a range of from 1 1.3 percent of the very large family farms to 
33 percent of the residential lifestyle family farms. Marginal-income was 
defined as a negative net farm income and debt/asset ratio no more than 40 
percent. The range of farms judged to be marginally solvent was from 1.7 
percent for the lower-sales occupation farming family farms to 14.6 percent 
for the very large farms. Marginal-solvency was defined as farms with a 
positive net fami income and a debt/asset ratio greater than 40 percent. 

Those farms determined to be financially vulnerable ranged from 1.7 percent 
of the nonfamily farms to 4.9 percent of the very large farms. Financially 
vulnerable farms were defined as having a negative net farm income and 
debt/asset ratio greater than 40 percent. 

All of the information was available to Ruark to make a determination of the 
true economic effects of higher labor costs on farms. The 2004 data suggest 
that while .some farms may have been able to withstand this higher cost, 
others would not have .survived. Frequently, even if farm businesses may be 
able to pay higher prices for labor, legally documented workers may not be 
willing to do hack-breaking farm work. Moreover, the costs and 
uncertainties created by agricultural economic conditions and by the current 
legal en vironment take a heavy toll on bii.sine.sses and their workers in both 
favorable and unfavorable financial positions. 

Agricultural Price Instability 

Agricultural economic conditions vary widely among crop and livestock 
enterprises, from year to year, and from week to week within each year. 

This variability occurs primarily because of the balance between 
consumption, available supply, and stocks.''' The erratic nature of these 
price movements is seen in Figure 2. Farmers must make production, 


Brian D. Wrigiit. 20 1 i . '^The f-cononiics of Grain Price Volatility/' Applied Economic Perspeciives and Policy 
33,1, pp. 32-58. 
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marketing, and financing decisions that directly affect their profitability in 
this highly volatile market environment. 

Fniit and vegetable prices vary widely seasonally, as illustrated by Figure 3, 
for cantaloupes, spinach, and tomatoes. To be specific, during the period, 
April 14, 2007 to April 4, 2009, the weekly price of tomatoes varied from 
$6. 39/carton to $25. 57/carton; during the period, September 3, 2005 to April 
4, 2009, the weekly price of .spinach varied from $5. 80/carton to 
$20. 84/carton; and during the period, March 31, 2007 to April 4, 2009, the 
weekly price of cantaloupe varied from $4.48/carton to $22. 58/carton.'® 

This level of seasonal and annual price instability creates great uncertainty 
regarding income expectations and the resulting financial stability of farms. 
This price instability combined with weather uncertainties directly impacts 
farms’ willingness and ability to commit to farm labor employment. 

Farm Labor and the Farm Sector 

There is a broad-based consensus that the U.S. immigration system is 
broken.*' This fact has had direct impact on the agriculture sector, 
particularly on those components that hire substantial farm labor, such as 
fruits, vegetables, and specialty crops. Over half of the hired workers 
employed in U.S. crop agriculture arc believed to be unauthorized.^® 

Ruark asserts that there is no nationwide labor shortage®'* and that a reduced 
supply of migrant workers is not likely to cause a labor shortage because 
there is a sufficient supply of native workers to fill the void.*' Obviously, 


'■'* Marco A Palma. Luis A. Riberia, David Rcsslcr, Mecbe! S. Paggi, and Ronald D. Knutson. November 2010. 
“Potential Impacts of Foodborne ll!ncs.s Incidences on Market Movements and Prices of Fresh Produce in the U.S.” 
Journal of Agricultural and Applied Economics 42, 04, 731-4, Available at; http://purl.umn,cdu/ 100526 (accc.sscd 
June 17,2011). 

■ ' Ruth Fiicn VVa,scni. February 2, 2010. Immigration Reform Issues in the 1 1 Ith Comrress. Washington, D.C.: 
Congressional Research Service, RL30395. Available at: http:.frmatiQnaiati l<i\vceiUct oig us Rl )0395.pdf 
(accessed June 2 j . 20 M ). 

■ Calvin. Linda, and Philip Marlin. November 2010. The U.S. Produce Industry- and Labor: baemg the Future in a 
Global Economy, Washington, D.C.; Fconomic Research Servdee, USDA. HRR-1()6, p, iii. Available at; 
http://wwvv,crs, usda.gov/Publications/HRR 1 ()6/KRRl()6.pdf (accessed June 2 1 , 20 1 1 ). 

Calvin and Martin, p. iii. See also Linda Levine. November 9, 2009. Farm Labor Shortages and Immigration 
Policy. Washington, D.C.: Congressional Research Service, RL30395, p. 3, Available at; 
http;//nalionaiaglawcenlcr,org/asscts/crs/RL30395.pdf (accessed June 21, 201 1 ). 

Ruark, p. 6, 

Ruark, p. 5. 
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this is not the case. The most recent example of a farm labor shortage was in 
Georgia. After enacting a law designed to enforce federal law regarding the 
hiring of illegal immigrants, Georgia farmers have been forced to leave 
millions of dollars’ worth of blueberries, onions, melons, and other crops 
unharvested and rotting in the fields.*^ 

Ruark concludes that the impacts on the farm sector of higher labor costs 
needed to attract native workers would be quite small; and when part of the 
higher cost is passed on to consumers, the impact becomes negligible."' 
These and other assertions and conclusions by Ruark are the subject of this 
White Paper .section. 

History and Status of Farm Labor Policy 

The United States began its temporary farm labor program in response to a 
domestic labor shortage in agriculture.** While these guest worker programs 
began as early as 1917, the first major program was the Bracero program, 
which required that the USDA work with the Mexican Government to 
recruit farm labor. U.S. farmers desiring to hire farm labor were required 
first to try to recruit domestic workers for positions. If no domestic workers 
could be found, the employer could then apply for certification of a domestic 
labor shortage. Employers were required to pay the prevailing wage for 
hired labor in agriculture; to provide the same safety and health protections; 
to cover transportation costs and living expenses. The Bracero program 
brought almost 4.5 million Mexicans to the United States between 1942 and 
1964.^'’ While the Bracero program eliminated labor shortages, there were 
allegations that the program was abused by some farmers; sometimes its 
laborers were abused by farmers; and the program was poorly administered. 
As a result, the program was terminated in 1964. 


iay Bookman. June S 7. 20 1 1 . "Go’s farm-labor crisis playing out as pianneti." Available at: 
iitt p: . .7'b!o^s . a i c.c oi n /i av-booknuin-hio!;,/20i l,/06/!7/uas-! ~anu-lalx)r-cri sis-plavini;- oul-as-pianned/ (accessed July 20. 
pn). ' 

Ruark, p, i 7. 

Deborah Waller Meyers. January 2006, “Temporary Worker Programs: A Patchwork Policy Response,” Insight. 
Washinton, D.C.: Migration Policy Institute, Independent Task Force on Immigration and America’s Future, No. 12. 
Available at; http:,7vvw\v-inigrat.ionpoHcy.org/'!TFiAF/TF!_l2_Meyers.pdf (accessed June 22. 201 1 ), 

■'* Meyers, p. 2. 
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The Braccro program was replaced in part by the H-2 visa for temporary 
workers, which allowed employers to hire workers from abroad for both 
agricultural and non-agricultural jobs. However, it too was poorly 
administered and was found to have substantial employer abuses.’® As a 
response, in 1986 the H-2 program was revamped by the Immigration 
Reform Control Act (IRCA) with a special category for obtaining 
agricultural visas. A key objective of the IRCA (1986) was to reduce the use 
of unauthorized workers in the United States.” The H-2A program, 
instituted requirements for employers, and a certification process designed to 
combat employer abuse. Also, the employer is required to provide housing. 
The U.S. Department of Labor (USDOL) must certify, with the state labor 
department’s concurrence, that qualified domestic workers are not available 
and that the terms of employment will not adversely affect the wages and 
working conditions of similarly employed US workers. The USDOL reviews 
the employers’ recruiting attempts, as well as the wages and working 
conditions offered.” 

Workers must receive written contracts, a guarantee of work for at least 
three-quarters of the contract period, free housing, transportation, and meals 
or cooking facilities, and prescribed wages and working conditions. The 
wage must be the highest of three wage rates: the federal or state, minimum 
wage, the prevailing wage for the job as determined by the U.S. Department 
of Labor, or the “adverse effect” wage rate (AEWR),” The AEWR is the 
regional weighted average hourly wage rate for field and livestock workers 
combined. It is estimated by the U.S. Department of Agriculture’s annual 
Farm Labor Survey. Regions are multi-state except for California and 
Hawaii. In 2009 the method of calculation was changed briefly by the Bush 


Alexandra ViMarrcai O'Rourke. Spring 2006. “Bmbracing Reah'tx': The Guest Worker Program Revisited.” 
Hen-vard Latino Law Review. 9. pp. 181-2. 

P. I. Martin, W, Huffman, R. Hmerson, J.H. Taylor and R.l. Rochin. 1995. fmmigraiion Reform and U.S. 
Agriculture. Oakland. CA: UnivciTiily of California, Division of Agricultural and Natural Rcsource.s. Pubi. 3358. 
Meyers, pp. 8-9. 

■’’ U.S. Department of Labor, limploymcnt and Training Administration. Febauuy 18, 20 1 0, “’Temporary 
Agricultural Employment of H-2.A Worken; in the United States; 2010 Adverse Effect Wage Rates, Allowable 
Charges for AgricuUura! Workers' Meals, and iVla.ximum Travel Subsistence Reimbursement." Federal Register 75, 
32, pp. 7293-94. Available at: hup:'.A\ioekei.access.g|X).govv201 0./20 1 0-3078.hlm (accessed July 20, 20 1 i ). 
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Administration resulting in a $1 to S2 decrease in the AEWR.” During that 
time fanners could use the tower rate if their application was received before 
a certain date. The pervious method was restored in 2010. 

The H-2A program, which has no cap on the number of visas issued, is not 
used as extensively as it could be. In 2009, only 86,000 workers were 
certified for H-2A visa status.'^^ This was only 3.3 percent of the 2.6 million 
hired farm labor workforce. The reasons are; ( 1 ) the highly bureaucratic 
nature of the H-2A application process; (2) unauthorized farm labor is more 
readily available; and (3) there are no regulatory costs associated with the 
employment of unauthorized workers. Those employers who use the H-2A 
program and bear the regulatory costs associated with it, do so to avoid the 
potential consequences of an enforcement policy against employing 
unauthorized labor. 

Requirements for Hired Farm Workers 

In 2007, there were approximately 2.64 million hired farm workers (Table 
1). Figure 4 indicates the distribution of hired farm labor in terms of 
expenditure across the United States. It clearly indicates the heavy 
concentration of farm labor in the fruit, vegetable, and specialty areas of 
California, Washington, and Oregon; citrus and vegetable production areas 
of Arizona; the Snake River dairy and vegetable production area of Idaho; 
the Rio Grande Texas citnis and vegetable growing area; the High Plains 
beef and dairy production areas in Texas, Kansas, and Nebraska; the Upper 
Midwest dairy, fntit, and vegetable growing areas of Michigan and 
Wisconsin; the Northeast apple growing and milk production areas of New 
York; the Carolina and Georgia poultry, pork, tobacco, vegetable, and peach 
production area, and the fruit and vegetable production area of Florida. 
Figure 5 indicates the heavy concentration of hired farm labor expenditures 


U.S Department of Labor. 2011. “!t.2A Adverse Lffects Wage Rate.s, 2000-201 1.” Available at: 
htq >:/ /\v\vuTrwiusticc.or!2. . -’fijcs./Ati WRs Tnbic 2000-201 1 .pdf (accessed July 20, 203 1). 

United Slates Department of l..abor. 2010. 7'he Foreign Labor Certification Report: 2009 Data. Trends and 
Highlights Across Programs and States. Washington DC;.: Hmployment and Training Administration, Office of 
3-orcign Labor Certification. Available at: w'w'w.forei2nlaborcert.doleta.gov/pdf72009 Annual Report, pdf (accessed 
June 27, 2011). 
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in California (about 23 percent) while each remaining state accounts for less 
than 6 percent of total U.S. farm labor expenditures. 

In 2010, 72,8 percent (762,000) of the workers were hired directly by 
farmers. The remaining 27.2 percent (286,000) were employed by farm 
labor contractors, and arc referred to as agricultural service workers.^* The 
share of workers hired by farm labor contractors increased from 22 percent 
in 1990 to 27 percent in 2010.^’ Based upon the previously discussed 
Census of Agriculture estimate of 2.6 million farm workers, the ERS farm 
worker estimates reported by Hertz are believed to be highly conservative.’* 
Martin estimates that there were 1.8 million farm workers in 2007 of which 
1 .4 million were employed on crop farms and 429,000 were employed on 
livestock farms.*'^ This indicates that about 77 percent of farm workers are 
used primarily in crop production. Of those used for crop production, about 
75 percent are believed to work in fruit, vegetables, and nursery crops. 

f’ruit and vegetable production is highly seasonal, being heavily 
concentrated in the planting and harvest periods, but particularly in the 
harvest periods. This is clearly illustrated in Figures 6-11, which indicate 
that the U.S. peak farm labor employment is in .Fitly but continues strong 
through October. The U.S. total employment is heavily influenced by 


Hertz, Tom. .tune 2.5, 20 1 1. "Farm Labor. " Briefing Room: Rural Labor and Education. Washington, D.C.: 
Hconomic Rcvsearch Service, USDA. Available at; 

htlp:.7w ww. crs.ustla,gov. Brictlri g.'l ,atn.)r Ani.i rA{u catioi v l-'arnU.flli<ii.iitin (accessed June 25, 201 1) 

Hertz. 

Fann labor numbers can be obtained from several sources and the numbers vary subslanliaily. The sources include 
the Current Population Survey, Farm Labor Survey, and Ccn.sus of Agriculture. Kandei seems to be one of the few 
statisticians and researchers who has been willing to discuss these data issues. He points out that these sources will 
differ depending on the detlnitions of fann workers and the nature of the data eoliection process. Fie points out that 
the Current Population Survey and the Farm Labor Survey arc cross-.scctional sur\-cys that count the number of 
workers at points in time. The Census of Agriculture is annua! data that Is designed to count ail individuals who did 
some farm work during the year. This Census number is more than double the largest estimate from the other 
sources, Consequently, the first two sources arc clo.ser to counting the number ofjobs at one point in time and the 
Census is closer to counting the total number of workers who would have been hired for farm jobs during the full 
year. William Kandei. 2008. Profile of Hired Farmworkers: An 2008 Update. Washington, D.C.; Economic 
Research Service ERP 60, USDA. Available at; 
http:,\v\vvv7ors.usda.^t)V7Piihlicali t> iis. HRR6()/ (accessed July 28,201 1). 

Philip Martin. 20! !. “Immigration Reform; Implications for Farmers, Farm Workers and Communities.” Davis, 
CA; 

University ofCalifornia, Davis. Available at: http:-'/mit^ration.ucdavis.cdu/cTriles.-20i l-mav/confcreiicc-rcnorl.p df 
(accessed July 28, 201 !). 

Levine, 2009, p. 6. This includes 413,000 hired crop w'orken; estimated by HRS./USDA and 265,000 agricultural 
contract/service workers. In this calculation it is assumed that all of the contract/service workers are crop worker,s. 
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California, which shows a similar pattern. On the other hand, Florida has 
the highest employment in January-April. Because oFthe seasonal nature of 
farm labor employment, the duration of employment is short. Walters, 
Napasintuwong, Iwai, and Emerson found that in the period, 2001-4, the 
average job duration for a hired farm worker hired by a grower was about 55 
days, and the average for a contractor was about 52 days.*" They also found 
that in 2004, seasonal workers averaged 135 total days of employment 
annually, suggesting that workers moved among two or three jobs having an 
individual job duration of 52 to 55 days.® 

Authorized Versus Unauthorized Workers 

Authorized labor includes workers who are citizens of the United States, 
have green cards, or have temporary work visas and related documentation. 
Unauthorized labor includes workers who are not citizens of the United 
States, do not have green cards, or do not have temporary work visas and 
related documentation. As noted previously, a key objective of the IRCA 
(1986) was to reduce the use of unauthorized workers in the United States."*'^ 
It has not achieved this objective. It has been estimated that about 8 percent 
of the hired farm workers were unauthorized in 1989, 44 percent in 1993, 52 
percent in 1998, 55 percent in 1999-2000, but a slightly lower 53 percent in 
2001-2002, a level at which it has remained."*'* Due to the legality issues, it 
is suspected that these estimates substantially understate the number of 
unauthorized workers because: (1) the potential illegality issues associated 
with hiring unauthorized workers are widely known, and (2) the number of 
hired farm workers is frequently understated. With regard to the latter, there 
are large inconsistencies between ERS data on hired farm labor and Census 


l.urlccn M. Waiters, Oraches Napasintuwong, Nobuyuki Iwai, and Robert D. Rrnerson. 2006. “The U.S. Farm 
l.abor Market Posl-iRCA; An Assessment of Hniployment Patterns, Farm Worker Barnings and Legal Status.'’ 
Orlando, FL: SABA Selected Paper, p. 15. Available at: http://purl.umn.cdu,0544d (accessed .iime 23, 201 1). 

'*■ Walters el al. p. 1 6. 

Martin cl al. 

Wallace HufTman. 2007. “Demand for Farm Labor in the Coastal Fruit and Salad Bowl States Relative to Midland 
Slates: Four Decades of If.xpcricncc.” Ames, Iowa: Iowa State University, ISU Bconomics Working Paper tfOlO 1 3, 
pp, ! 1-12, Available at; \v\v vv.ceon.iasta tc.c da/rcscarch.AvebDapcrs.-paDcr 1 2S27 070 ! 3.pd f f Accessed lunc 22 
2011 ). 
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of Agriculture data,*’^ Analyses by Walters ct al. indicate that during the 
three periods from 1989-2004, the percentage of unauthorized labor used as 
contract labor was substantially higher than for workers directly employed 
by growers/fanners. For example, during the period, 2002-4, growers 
employed about 46 percent unauthorized labor while contractors employed 
62 percent unauthorized labor.'** Once again, these data could underestimate 
the unauthorized farm workforce. Martin estimates that if two-thirds of the 
estimated 1.4 million workers employed on crop farms sometime during the 
year are unauthorized, and a third of the estimated 429,000 livestock 
workers are unauthorized, there were a total 1 . 1 million unauthorized farm 
workers in 2007.'*’ 

Farm Labor Markets 

Ruark denies the existence of nationwide labor shortages. Since labor 
markets are local and may even be crop specific, this begs the question of 
whether there are local labor shortages. He even states that the 50-plus 
percent of the farm labor force that is unauthorized labor can be replaced 
with insignificant impact. Levine concludes that considering the 
availability of both authorized and unauthorized fann labor, there is no 
nationwide shortage. However, she concisely indicates: 

This finding does not preclude the possibility of farm worker 
shortages in certain parts of the country at various times during 
the year. The analysis does not address the adequacy of 
authorized workers in the .seasonal farm labor supply relative 
to grower demand.'"^ 

Farm labor markets are local and are dispersed throughout the United States. 
This fact was illustrated in Figure 4. In addition, a large number of workers 
are required for specific time periods. This fact was illustrated in Figures 6- 
1 1. Crops must be planted and harvested on a specific time schedule to 


Compare, for example, lire HRS data from Table 1 in Levine (2009) with (he Census of Agriculture data reported 
in Tabic 1 of this report. 

Waiters et aL, p. i , Table ! . 

■^'Martin. 2011.p. 7. 

Levine, November 9, 2009, p. 1 3. 
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maximize yields and avoid waste. Cows must be milked every day of the 
year either two or three times a day. Sows that are birthing must be tended 
24 hours a day. 

When fruits and vegetables destined for the fresh market mature, they must 
be harvested, or they go to waste. Calvin and Martin analyzed several 
specific cases indicating the critical nature of needs, the demands for 
seasonal labor, and the competition among crops and local markets. They 
note the Mexican “green card commuters” who live in Mexico and commute 
daily to the Yuma, California, lettuce fields."*’ They analyze the labor 
intensive six-week April and May harvest and packing period for asparagus 
in California, which ends up competing with equally labor-intensive cherry 
picking.^® With new varieties, the labor-intensive apple harvest in 
Washington State runs from the first week in August through the first half of 
November, with the peak being in the first half of October.'^' The extended 
harvest season for cherries competes with the early season apple harvest. 

Calvin and Martin understand the urgency of avoiding labor shortages by 
stating: 

For most crops, a harvest delayed by labor issues means less 
profit for growers, since even a short delay can reduce quality 
and price. In the case of a longer delay, the entire crop may be 
lost if the quality deteriorates to the point that it cannot be 
marketed.'^'" 


They go on to list three responses to higher wage rate, none of which is to 
hire unemployed U.S. workers as Ruark speculates.^’ The three options 
listed by Calvin and Martin include: (1) use less labor, (2) use labor more 
efficiently, and (3) mechanize to replace costly labor. 

The amount of work varies substantially from year-to-year due to acreage 
changes, weather, yield changes, competition from other crops, and 


Calvin and Phillips, p. 41 . 

Calvin and Phillips, pp. 34-8. 

Calvin and Philiip,s, pp. 14-8. 

■' Calvin and Martin, p. 5. 

Ruark. p. 1 8. 
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commodity prices. In this setting, local labor shortages are inevitable. A 
labor shortage is a situation where there are not sufficient fami workers who 
are able, willing, qualified, and available to perform work at the place and 
time needed. When a crop is ready to harvest, the labor supply must be 
available, or the product will not be marketable. Therefore, timing is critical. 

The local nature of labor markets makes Ruark’s nationwide analytical 
approach to assessing the economic impacts irrelevant and unreliable. A 
reliable approach would require that ERS give him access to individual 
ARMS farm data to determine the amount of hired labor utilized and the 
impacts of his proposed cost increases on costs and profit margin. Access 
to such data is not readily available. However, insight can be obtained from 
the analysis of Calvin and Martin and from data contained in budgets 
developed by University Extension economists. Crop budgets gathered by 
North Carolina State University Extension indicate a range of labor costs as 
a percent of operating costs from 55 percent to 77 percent.^"* Calvin and 
Martin conservatively conclude that labor makes up almost half of variable 
production expenses for U.S. fruits and vegetables.^^ Without question, if 20 
or 30 percent is added to labor costs of this magnitude, as, in effect, Ruark 
proposes, there would be a major economic impact. 

Limited Access to L.S. Labor 

Ruark concludes that the economic impact of replacing unauthorized farm 
labor with authorized workers would be insignificant.^® However, he admits 
that the intended consequence of his proposals would be substantially higher 
labor costs. This conclusion of economic insignificance is erroneous for 
four principle reasons: ( 1 ) loss of markets for domestic production; (2) 
increased mechanization, (3) inability to attract domestic labor, and (4) 
unwillingness of Americans to take farm jobs despite high rates of 
unemployment. 


North Carolina Market Ready Plants for Human Health Institute. 2011. NC Enterprise Budgets. Raleigh, NC; 
North Carolina Stale University. Available at: 

htt pfCpUint-sforiitiinanhcalih.ncbu . cdu/c-xtcnsio n-p rostn ims- rcsou rccs/ cnt er prisc-budgcis .' rruits .' (acce.s.sed June 25. 
2011 ). 

' ^ Calvin and Martin, p. iii. 

Ruark, p. 18, 
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Loss of markets. 

Markets for U.S production would be lost to international supplies/imports 
and international export markets. Holt correctly points out that increases in 
faiTn wages will increase the cost of production, with the greatest increases 
being in those commodities where labor costs are the highest proportion of 
production expenses. The research of Calvin and Martin confirms Holt’s 
analysis. Calvin and Martin conclude that higher labor costs run the risk of 
leading to higher imports.^* After completing individual case studies, they 
find that this is a particularly likely consequence for asparagus,^’ apples, 
and oranges.*' 

The highly competitive and tentative nature of world export markets is 
revealed in Figures 12 through 16 and Tables 4 and 5. For example, China 
had very little participation in the fresh apple e.xport market in 1991-92 and 
rose to become the second largest competitor in 2010-1 1 (Figure 12). A 
major user of farm labor in both countries, China passed the Lfnited States in 
2003-04 apple exports. For fresh oranges, the United States was the leading 
world exporter in the early 1 990s but dropped to third place in recent years 
(Figure 13). For raisins, the United States was equal with Turkey in the early 
1990s but fell to 59 percent ofTurkey’s export volume by 2010-1 1 (Figure 
14). In the fresh strawberry export market, Spain has been and continues to 
be the leading supplier with Italy being the only country losing substantial 
market share and with the United States gaining volume in this highly 
competitive and labor-intensive market (Figure 15). Figure 16 indicates that 
Peru has become the dominant force in the fresh asparagus export market 
with a growing market share over the time period for which these data were 
available. 


.larnc.s S. Holt. 2008. ‘^rarm Labor Shortages and the Economic Evidence of the Declining Competitiveness of 
U.S. l-ruit and Vegetable Producerti: A White Paper.” W'ashington, D.C.; James S. Holt & Co. Available at; 
h{tp:/7web 1 7.slreainhoster,cotn/ddc/ACIR/20080429/Jamcs S HoltPhD.pdf (accessed June 2 1 . 20 i 1 ). 

Calvin and Marlin, p, iii. 

Calvin and Martin, pp. 34--8. 

Calvin and Martin, pp. !4-lH. 

CTilvin and Marlin, pp. pp.20-4. 
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Tables 4 and 5 show the primary U.S. sources of imports and markets for 
each of the commodities discussed by Calvin and Martin in their case 
studies. These two tables demonstrate the changing relative importance of 
individual trading partners from 1990-92 to the present. For example, 
Mexico, Peru, Chile, and South Africa stand as major sources of supply for 
the U.S. consumers (Table 4). Exports of virtually all of the products in 
Table 5 were adversely affected by increased competition for the important 
Japanese market (Table 5). The only rational conclusion to be drawn from 
these data is that international markets are very sensitive to price changes 
and that market position can be quickly gained or lost. Attempting to sell 
above world market prices, usually results in a rapid loss of market share. 
Therefore, labor costs arc very important factors in determining 
competitiveness. 

Increased mechanization, employment, and competitiveness. 

For commodities where hired labor is a high proportion of production costs, 
labor-saving mechanization may be induced to restore competitiveness.'’^ 
The theory and fact of induced innovation was developed by Flayami and 
Ruttan as a principle consequence of labor constraints, supply constraints, 
production disruptions, and increased demand.'’’ Calvin and Martin stress 
that the interest in mechanization rises and falls with the price and 
availability of labor.'’'* As a result, both authorized and unauthorized hired 
farm labor use will decline, and U.S. unemployment will increase. As noted 
previously, the decline in employment is accelerated by increased imports 
and the loss of international markets. This is exactly what happened when 
the Bracero program was discontinued in 1964. Martin attributes a decline 
in employment for tomato harvesting from 45,000 harvest workers to fewer 
than 5,000 to the development of the harvester for processing tomatoes.'’’ 
Despite mechanization, the U.S. subsequently lost a substantial share of the 
processing tomato market to Mexico. In 2004, Mexico was the largest 


Huffman, pp. i7, 5-8, and i3-16. 

Yujiro Hayami and Vcnion Ruttan. 1985. Agricultural Development, Baitimore: .Johns Hopkins University Press. 
Calvin and Martin, p. 10. 

Philip Martin. November 2007. “Farm Labor Shortages; How Real? What Re.sponsc.” Backgrounder. 

Washington, D.C.: Center for Immigration Studies, pp. tO-l I. Available at: 
http://\vww.cis.org/no farm iabor_shortages.html (accessed June 2 1 , 2011). 
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exporter of fresh tomatoes followed by Turkey, United States, and the 
European Union. The United States was the leading tomato 
importcr.^’‘^^Martin and Calvin provide a list of 47 fresh fruits and vegetables 
that arc harvested by hand.*"’ These include: apples, apricots, avocados, 
cherries, dates, figs, nectarines, peaches, pears, plums, prunes, table grapes, 
wild blueberries, kiwi, raspberries, blackberries, strawberries, grapefruit, 
lemons, limes, oranges, tangerines, cantaloupe, honeydew, watennclon, 
beets, garlic, green onions, leeks, artichokes, asparagus, broccoli, Brussels 
sprouts, cabbage, cauliflower, celery, cucumbers, eggplant, herbs, 
mushrooms, okra, peas, chili peppers, sweet peppers, squash, pumpkins, and 
tomatoes. Nine other fresh fruits and vegetable are harvested by a 
combination of hand labor and machines. 

The case studies of six leading fruits and vegetables by Calvin and Martin 
indicate the industries’ vulnerability to reduced farm labor demand due to 
both mechanization and imports. While only 8 percent of U.S. fresh apple 
consumption was imported in crop years 2005/06 to 2007/08, this was a 38 
percent increase from 1990/91-1992/93 with China being the major new 
competitor as previously discussed.*^* Imports of oranges are increasing, but 
the real challenge is in maintaining U.S. export markets in Canada, Japan, 
Hong Kong, and South Korea. Raisin imports have increased 1 82 percent 
from 4 percent of U.S. fresh consumption in 1990/91-1992/93 to 12 percent 
in 2005/06 to 2007/08 with the major competitor being Turkey.™ Calvin 
and Martin note that the demand for raisin harvest labor has declined from 
50,000 to 20.000-30,000. To remain world market competitive, producers 
aim to reduce costs through harvesting systems that employ even less 
labor.^' U.S. fresh strawberry production has grown 81 percent between 
1990-92.™ Like apples, only 8 percent of U.S. fresh strawberry 
consumption was imported in 2005-07. However, this was a 137 percent 
increase from 1990-92 with most of the increase coming from Mexico. U.S. 

I'ood and /\gncuUure Organization. 2009. FAOSTAT. Rome, Italy: United Nations. Available at 
I'tiii f lit iHrt site I iieiiHit (accessed June 25, 201 1 ). 

Calvin and Martin, pp. 8-9. 

Calvin and Marlin, p. 14. 

C'aivin and Martin, p. 23. 

Calvin and Marlin, p. 25. 

'' Calvin and Martin, p, 29, 

'■ Calvin and Martin, p. 3 1 , 
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asparagus production has decreased 28 percent from 139 million pounds in 
1990-92 to 99 million pounds, in 2005-07. However, imports have 
increased 402 percent from 51 million pounds to 258 million pounds with 
the primary competition being from Peru and Mexico. Calvin and Martin 
observe that mechanical harvesting may be too late for this indu,stry.’’ 
Clearly, higher labor costs would have the potential for destroying this 
industry. Americans are being encouraged to consume more lettuce. While 
production of lettuce increased 18 percent from 1990-02, imports increased 
more than six-fold.’'' Like tomatoes, the principle competition is from 
Mexico and Canada. Not to worry, imports still account for only 2 percent 
of consumption. However, lettuce is highly labor intensive, with little 
prospect for mechanization replacing hand harvesting. Thus increased labor 
costs make even U.S. lettuce production vulnerable to competition. A 
summary of these data numbers is presented in Table 6. Evidence of leading 
competitors in export markets is presented in Figures 12 through 16, U.S. 
export and import trading partners are presented in Tables 4 and 5. 

Inability to attract domestic labor. 

Ruark appears to be convinced that, given a higher wage and a lack of 
employer access to unauthorized labor, unemployed U.S. laborers will leave 
their unemployment checks and families behind and Hock to farm 
employment opportunities to pick strawberries, lettuce, asparagus, apples, 
and the many other hand-harvested agricultural products. This conclusion or 
assumption by Ruark is highly unlikely. The fact is that most of the work 
done by hired farm labor is highly laborious, back breaking, and difficult. It 
is often performed in hot and humid field conditions with the sun beating 
down on the workers. Moreover, this work has been demonstrated to be 
highly seasonal, meaning that these U.S. employecs/workers would have to 
move around the United States, at least regionally, to harvest crops on a 
timely basis. While Ruark assumes that this would happen, no authorities on 
farm labor who understand farming agree with this assumption/conclusion. 
For example, Martin, a farm labor authority cited by Ruark, states: 


Calvin and Marlin, p, 38. 

Calvin and Martin, p. 39. 
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The removal of unauthorized or guest workers from the farm 
workforce rarely prompts U.S. workers to replace them. The 
more common response is for growers to demand fewer 
workers, often by mechanizing hand-harvest tasks. 

This quotation from Martin is consistent with the previous overt omission by 
Calvin and Martin of the option of hiring U.S. unemployed workers as an 
option for dealing with higher hired farm-labor wage rates. Instead they list 
the following options:^® 

1. Many Americans would not be available to do highly laborious and 
difficult farm work. 

2. The high rate of unemployment nationally does not indicate a surplus 
of individuals ready to take seasonal farm jobs in a specific local area 
any more than it indicates a surplus of workers for any other particular 
job. 

3. U.S. unemployment would increase due to the combination of lost 
markets and mechanization. This is precisely what happened with the 
cessation of the Bracero program. 

Future Farm Labor Policy Options and Impacts 

Up to this point in the analysis, the emphasis has been to explain how the 
agriculture and form sectors are structured and how they interact in 
economic terms with the form labor market. The flaws contained in Ruark’s 
analysis have been pointed out in terms of inaccuracies and deviations from 
the reality of how these sectors interact. Throughout this analysis, it has 
been assumed that there are no changes in government farm labor policies 
and programs from those that exist. These policies include relatively open 
borders for unauthorized workers to enter the farm labor workforce in terms 
of either being hired directly by farmers or being employed as contract labor. 


■■ Phiilip Marlin. 1998. “Paclors that Influence Migration Guest Workers: Past and Present.” Mexico-United States 
Binational Migration Study. United Stales Binational Study: Volume I, Thematic Chapters. Mexico City, Pcdcrai 
District: Mexican Ministry of Foreign Affairs and Washington, D.C.: U.S. Commission on Immigration Reform 
pp. 877-95. 

Calvin and Martin, p. 5. 
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In this section it is assumed that there are farm policy changes, including 
some of the specific proposals that appear to have been made by Ruark, 

Restricting the Supply or Utilization of Unauthorized Farm Labor 

Ruark assesses the impact of a 22 percent increase in the fann wage rate for 
“newly employed” legal workers.^' While he contends that these workers 
could come from the unemployed U.S. workers, the authors’ experience and 
that of leading farm labor economists indicate that this will not happenJ* A 
more likely alternative is that the “newly employed labor” would need to 
come from foreign labor requested by farmers to be certified in the H-2A 
guest worker program. Ruark also assumes a . .20 percent and a 30 
percent general increase in wages for all categories of workers, regardless of 
legal status....” which would come from reduced profit margins of the 
employers.” Presumably this would be from all farmers and contractors 
who employ farm labor. 

Ruark never explains exactly how any of these wage increases would be 
accomplished. There are only three policy options for implementing the 
Ruark policy preferences, none of which he chose to articulate; (1) An 
increase in the minimum wage. (2) The imposition of effective 
border/immigration controls to reduce the supply of unauthorized labor. (3) 
Enforcing the current federal law prohibiting employers from hiring illegal 
immigrants. Each of these options warrants further analysis. 

Minimum wage increase. 

Increase in the minimum wage would require an administrative/regulatory 
mandate authorized by the U.S. Congress. Its implementation would create 
reverberations and displacements of workers throughout the economy. 
Higher costs would reduce production, increase prices, increase imports, 
reduce exports, and increase unemployment. All of these effects would be 
throughout the economy. These effects arc indisputable; their magnitude is 
subject to debate but would be substantial. 


’ Ruark, p. 12. 

See supra pp. i 8. Both of the authon; grew up and worked on fanm as laborers. Fisher liad direct experience in 
working as a university extension educator and as a consultant with farm labor and with hired farm labor employers 
and contractors. 

'■'Ruark, p. 12. 
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Border/immigration controls. 

The second alternative policy change to increase fann labor wages by 20 to 
30 percent would involve reducing the supply of unauthorized fami workers 
through effective border/immigration controls. The implications of this 
policy option are well documented in tenus of economic theory*” and in 
practice.*' The effects are both short run and long run. The short-nin effects 
would be to reduce the supply of farm labor, which would cause labor 
shortages and raise wage rates for all farm labor. Due to shortages of farm 
labor, crops would go unpicked at harvest, thus reducing supplies available 
in markets and raising consumer prices. 

In the long run, higher wage rates would increase costs of production and 
reduce the profitability of all farms employing farm labor. Farmers would 
react by reducing production. This could be accomplished by four means: 

(1) The higher wage rate and labor shortages, would render some farm 
operations to no longer be economically sustainable and force them out of 
business. Recall from Table 3, that those farms that are most vulnerable are 
the large and very large family farms. These are farms that employ 
substantial hired and contract labor. (2) Farmers may switch to alternative 
enterprises because labor was no longer available at crucial, high-labor- 
utilization times such as harvest. (3) Farmers may decide to shift their farm 
operations to other countries where lower cost labor exists and export their 
production back to the United States and to other importing countries. (4) 
Farmers may adopt higher levels of mechanization. This option can only 
happen over time and requires substantial investment, particularly for fresh 
picked crops. Martin, explains the adjustment process as follows; 

Most of the adjustments to fewer and more expensive workers 

in agriculture occur on the DEMAND, not the supply side, of 


Philip Martin. November 2007. “Farm Labor Shortages: How Real? What Response.” Backgrounder, Center for 
Immigration Studies, Washington. D.C. Available at: hltp://vv\vvv.cis.org/no farm labor shorlages.hlm! (accessed 
June 2i, 2011), Philip Martin and Linda Calvin. 2010. ‘immigration Refonn: What Docs It Mean for Agriculture 
and Rural America?” Applied Economic Perspectives and Policy 32, 2, 232-253. Linda Levine. December 28. 
2009. The Effects on U.S. Farm Workers off an Agricultural Guest Worker Program. C’ongressiona! Research 
Service, 95-712, Washington, D.C. Available at: http://nationalaglawcenter.org/assets/crs/''95-7 12. pdf (accessed 
June 21, 20! 1). 

Phillip Marlin. 1 998. The recent case studies by Calvin and Martin update these 1 998 llndings in equally profound 
terms. 
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the labor market. In other words, in the face of immigration 
reforms, lasting adjustments are more likely to be found by 
accelerating labor-saving mechanization, or changing the way 
farm work is done, or letting production of the commodity shift 
overseas, not in launching new efforts to recruit U.S. workers, 
to build housing for migrant workers, or to provide government 
services to farm workers that raise their effective incomes. 

The notion that most adjustments to fewer and more expensive 
farm workers reduce the demand for farm labor, not increase 
the supply, reflects experience in the U.S. and elsewhere.^' 

In the context of the Ruark Report, these findings by Martin are profound. 
They indicate that the response to fewer and more expensive workers is to 
mechanize and shift operations overseas, not to hire more U.S. workers! It 
is important to note that only 4 percent of unauthorized workers are 
employed in agriculture and 96 percent in other sectors of the U.S. economy. 
While the effects of Ruark's proposed 20 to 30 percent increase in farm 
wages on the agricultural sector would be substantial, other nonagricultural 
sectors would be impacted as well. Martin’s findings also contradict the very 
foundation of Ruark’s notion that farmers would simply absorb increased 
labor costs from profits. Capitalism does not operate in this manner. 

Enforcing the Current Restrictions on Hiring Illegal Immigrants. 

The current federal laws prohibit the employers from hiring illegal 
immigrants with substantial penalties for violations. This is the policy being 
pursued by the slate of Georgia, which is .said to have resulted in an 
estimated 1 1,000 farm labor employee labor shortfall.**^ If pursued by the 
federal government, this strategy would raise the wage rate by reducing the 
supply of both farm and nonfarm labor. The result would not only be a 


® Martin (1998), p, 893. 

Bookman. See also Suzy Khimm. Jun. 24, 201 1. ‘if Georgia Drives Away Innrnigrant Workers, Will Its Kconomy 
Suffer." Avaiiabic at: htt p:,7ni(Ulicrii,)nc-s,com/nu)i<v’20i I 'ffb/iF-^eorgia-dnves-av v av-imiTiiur ant-wofk er s-wilj-its- 
ccononiv-ySiiffcr (accessed July 20, 20 i I ). 
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higher U.S. farm labor wage but, and as in Georgia, it would also result in 
shortages of farm labor, unharvested crops, and waste of resources. 
Additional consequences would be a higher cost food supply, reduced 
exports, and increased imports. 

Alternatives to Ruark’s Policies 

The intended and unintended consequences of the higher farm wage rate 
policy proposed by Ruark are unacceptable. Options that are likely to be 
more acceptable include: ( 1 ) a modernization and streamlining of the H-2A 
program and (2) continuing the current policies. 

Streamlining H-2A. 

The H-2A immigration process of enforcement and certi fication is described 
as being highly bureaucratic and lacking in adequate protection for 
workers.*"' The fact that it is used by farm operators to hire only 86,000 
farm workers out of 2.6 million speaks for itself, as discussed previously.*^ 
Yet, the reality is that if controls are to be placed on the employment of 
illegal immigrants by border controls or by enforcement of the cun-ent 
federal immigration law, there must be means by which farmers employ 
farm labor while avoiding labor shortages. This would require a streamlined 
H-2 A program. 

If H-2A or a successor measure is to survive as a means of reducing illegal 
immigration by farm workers, it must be made more employer friendly and 
less bureaucratic. There have been two similar proposals for accomplishing 
this objective. One was the Comprehensive Immigration Reform Act of 
2007 (CIRA 2007), and the other is the Agricultural Job Opportunity 
Benefits and Security Act (AgJOBS). AgJOBS was first introduced in 2003 
and was subsequently reintroduced in every Congress through the 111"' 
Congress. It has not yet been introduced in the 1 12* Congress. White 
CIRA 2007 contained important H-2A streamlining provisions, it would 


Martin and Calvin, p. 246. 

United States Dc[)arlnicnt of Labor. 20 ! {). The Foreign Labor Certification Report: 2009 Data. Trends and 
Highlights Across Programs and States. Washington DC.; Empicyment and Training Administration, Oflicc of 
Foreign Labor Ccrtitlcation, Available at; vvww.foreignlaborcerLdoleta.gov/pd<720()9 Annua! Report pdf (acces.sed 
.iimc27,201!). 
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have been tougher on illegal immigration and became highly controversial.^*' 
AgJOBS would avoid some of the controversial CIRA 2007 issues by 
concentrating solely on the agricultural worker issues. 

AgJOBS would make two major employer-friendly changes to the H-2A 
program:*'' (1) Employers avoid the USDOL bureaucracy by being allowed 
to “attest” that they face a labor shortage; that they are paying at least the 
minimum or prevailing wage; and that they will comply with other H-2A 
requirements. This would avoid waiting for USDOL to “certify” that foreign 
workers are needed. This would shift control of entering workers from the 
US DOL to employers. USDOL would then review the employer job offers 
for completeness and approve the offer within seven days. The foreign H- 
2A workers would then be allowed to arrive and go to work. (2) Rather than 
providing free housing to H-2A and out-of-area U.S. workers, AgJOBS 
would allow frirm employers to pay a housing allowance. These provisions 
have the potential for effectively streamlining the H-2A program, although 
provisions for increasing protection against worker abused may be needed to 
attract the support of interest groups that are concerned about the welfare of 
workers. 

Maintaining Current Policies 

The current policies, while not perfect, continued to generate an ample farm 
labor supply with relatively few instances of labor shortage, and a 
reasonable level on competitiveness in domestic and international markets. 

It has adjusted to changes in immigration policy changes, albeit with several 
bumps in the road, such as those following the discontinuation of the 
Bracero program in 1964. If the H2A program cannot be effectively 
streamlined, maintaining current policies may be judged to be an acceptable 
alternative and certainly better than the Ruark options. 

Gearing up for Increasing Specialty Crop Demand and Production 

As a result of increasing concern about increased rates of obesity, diabetes, 
and related health problems, a major new dietary initiative has been taken to 


Philip Martin. 2007, "Farm l.abor Shortages: How Real, What Ap-iciiltural ami Resource Economics 

Updated. 5, ‘^-W. 

Martin and Calvin, pp. 246-7. 
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encourage increased fruit and vegetable consumption. This is not a new 
nutrition education message. However, this one is different because, it is a 
message that is jointly issued by both the USDA and the U.S. Department of 
Health and Human Services (USHHS).** A key message in these new 
dietary guidelines is to increase fruit and vegetable consumption. 

Dietary goals are set for the recommended level of fruit and vegetable 
consumption. Currently, Americans are consuming 59 percent of the goal 
for vegetables and 42 percent for fruit.*® Therefore, consumers would need 
to approximately double fruit and vegetable consumption to reach the 
MyPlate goal for healthy eating.®® 

It has been found and verified in this report that immigration policy 
regarding farm labor will have a major impact on whether the fruit and 
vegetables used to improve the health of Americans will be produced in the 
United States or in foreign countries. The initiatives proposed in Ruark’s 
report will assure that an increased share of fruit and vegetable production, 
as well as of other agricultural products, is produced overseas^ -outsourced. 

Avoiding farm labor shortages, while maintaining the competitiveness of 
U.S. agriculture in international markets, requires either a streamlining of the 
H-2A program to create a regular and ample flow of guests farm workers or 
continuing the current set of policies. Any other option will assure higher 
food costs, increased imports, reduced exports, and periodic farm labor 
shortages with consequent supply interruptions. 


USDA and US[)H{iS. .lanuary 31. 201 1. Dietary Guidelines for Americans 2010. Washington, D.C,: U.S. 
Department of Agriculture and U.S. Department of Health and Human Services. Avnilabic at: 
www.dictaryguidciincs.gov (accessed June 27, 201 1). 

“USDAand USDUHD. p. 46. 

USDA, 2011 - “MyRIatc.” Dietary Guidelines. Washington, D.C.; U.S. Department of Agriculture. Available al: 
ChooseMyPlatc.gov (accessed June 27, 201 1 ). 
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Figures and Tables 


Figure 1. U.S. Fresh Fruit and Vegetable Value Chain 2009 
(Estimates in Billion $) 



$1.7 


Source: Vegetables and Melons Yearbook Data/ff89011 /May 20, 2010 Economic Research 
Service, USDA ;Department of Commerce, U.S. Census Bureau, Foreign Trade Statistics. 
Product Group : BICO-HSIO; Mechel S. Paggi, CSU, Fresno; Schematic based on original by 
Dr. Roberta Cook , UC-Davis 
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Table 1. Farms, Hired Farm Labor, and Organizational Sfructure by Farm Typology, 2007 


ITEM 

All Farms 

Farm Typology 

Small Family Farms 

Large 

Family 

Farms 

Very Large 
Family 
Farms 

Nonfamily 

Farms 

Limited 

Resource 

Farms 

Refirement 

Farnis 

Residential 

Lifestyle 

Farms 

Occupabon Farming 

Lower 

Sales 

Higher 

Sates 

Sates and Income Categories 

Sales less 
than 

$100,000 
and 
Income 
Less than 
$20,000 

Sales less 
than 

$250,000 

Sales less 
than 

$250,000 

Sales less 
than 

$100,000 

Sales 

Between 

$100,000 

and 

$249,000 

Sales 

Between 

$250,000 

and 

$499,999 

Sales 
$500,000 
or More 

Number of Farms 

Farms 

2.204,792 

««««« 



KBifaisi 



Bii'iir'111 


Percent 

100% 



36.4% 

11.7% 



■■■B 


Hired Farm Labor 

Hired farm labor (farms) 

482,186 

KliinfE] 


110,412 

57,448 

44. /42 

49.897 

74,357 

38.366 

Percent 

100% 


15% 


12% 

9% 

10% 

15% 

8% 

Hired farm labor (workers) 

HliliSliliSI 


200,705 

307,203 

■MIilW 

162.666 

222,698 

898,893 


Percent 

100% 

■ss 

8% 

12% 



8% 

34% 

22% 

Hired Farm Labor Expense 
($1,000,000) 


■i 

$ 423 

$ 677 


m 




Percent 


1% 



2% 

3% 

7% 

49% 

33% 

Expense per Farm 


$ 4,951 

tHsjtlild 

$ 6,134 

$ 8.081 

$ 16,028 

$28,719 

$144,345 

$ 189,103 

Worked 150 days or more 
(workers) 

911,439 

14,298 

27,468 


34,584 





Percent 

100% 


3% 

5% 

4% 

5% 

8% 

44% 

30% 

Worked Less than 150 
days (workers) 

1,725,070 

78,941 

173,237 

262.634 

146.432 

119,773 

149,771 

497.187 

297,095 

Percent 

100% 


10% 

15% 

8% 

7% 

9% 

29% 

17% 

Farms Using Migrant farm 
labor (farms) 

38.784 

2,125 

4,861 

5.866 

4.056 




4,532 

Percent 

100% 

5% 

13% 

15% 

■■IMI 




12% 

Organizational Staicture 

Family or individual farms 



412,954 

736,536 

231.427 

85,158 

tiiaaiiii 

63,178 

29,534 

Percent 


14,7% 

21.7% 

38.6% 

12,1% 

4.5% 

3,5% 

3,3% 

1,5% 


nZ-KSti 


33,803 

48,273 

19.057 

9.217 

11.537 

21,540 

8,542 




19.4% 

27.7% 

10.9% 

5.3% 

6,6% 

12,4% 

4,9% 



8,457 

14.369 

22.853 

9,339 


7,296 

15,897 


Percent 


9.4% 

16,0% 

25.5% 

10.4% 


8,1% 

17,7% 


Corporation 

96,074 

5.817 

9,336 

17,035 

8.415 

5.751 

8,208 



Percent 

100% 

6.1% 

9.7% 



HH3 

■KB 



Corporation Family held 


5.817 



■BEIBi 


■EBI 

■msi 

BOB 

Percent 

100% 

6.8% 

10.9% 





^■EB 


Percent 

100% 

6.5% 

11.1% 

14,1% 

7,2% 

3.2% 

5.5% 

16,0% 

36,4% 

Corporation Other than 
family held 

10,237 





hb 



10,237 

Other-cooperative, estate 
or trust, institutional, etc 

28,136 


. 



. 





Source: United States, Dept, of Agriculture, Economic Research Service. (2000), ERS farm typology for a diverse ag sector, 
[Washington, D,C,1. USDA, Economic Research Service. Available at: wwwf.ers.usda.gov/publications/aib759/aib759,pdf (accessed 
June 19, 2011), 

Source: NASS/USDA, February 2009, 2007 Census of Agrjcullure;U.S. Summary and State Data, Available at; 
http:/,^www-agcensus, usda.gov/Publications/2007/FuH_Report/usv1, pdf {accessed June 19. 201 1), 
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Table 2. Comparison of the Number of Farms by Farm Typology, 2004 and 2007 


ITEM 

All Farms 

Farm Typology 

Small Family Farms 

Large 

Family 

Farms 

Very Large 
Family 
Farms 

Nonfamiiy 

Farms 

Limited 

Resource 

Farms 

Retirement 

Farms 

Residential 

Lifestyle 

Farms 

Occupation Farming 

Lower 

Sales 

Higher 

Sales 

Sales and income Categories 

Sales less 
than 

S100.000 
and 
income 
Less than 
$20,000 

Sales less 
than 

$250,0CK) 

Sales less 
than 

$250,000 

Sales less 
than 

$100,000 

Sales 

Between 

$100,000 

and 

$249,000 

Sales 

Between 

$250,000 

and 

$499,999 

Sales 
$500,000 
or More 


Number of Farms 2004 

2,107,925 

197.734 

338,671 

837,542 

395,781 

133,299 

86,087 



Number of Farms 2007 

2,204,792 

308,837 

456,093 

801,844 

258.899 

100,126 

86,551 




Percent of Farms 2004 

100% 

9% 

16% 

40% 

19% 

6% 

4% 

3% 

2% 

Percent of Farms 2007 

100% 

14% 

21% 

36% 

12% 

5% 

4% 

5% 

4% 


Percent of Sales 2004 

100% 

1% 

2% 

5% 6% 

11% 

15% 

45% 

1 5% 

Percent of Sales 2007 

100% 

1% 

2% 

4% 2% 

6% 

11% 

52% 

22%. 


Source: United States. Dept, of Agriculture. Economic Research Service. (2000). ERS farm typology for a diverse ag sector. 
[Washington, D,C,|. USDA, Economic Research Service. Available at: www.ers.usda.gov/pubiications/aib759/aib759.pdf (accessed 
June 19, 2011). 

Source: NASS/USDA. February 2009. 2007 Census of Agricultum:U.S. Summary and State Data. Available at: 
http://www.agcensus.iisda,gov/Pub!ications/2007/Fuli_Report/usv1 .pdf {accessed June 19. 2011). 

Source: Hoppe, Robert A., Penni Korb. Erik J, O'Donoghue, and David E. Banker. June 2007. Structure and Finances ofU.S. Farms: 
Family Farm Report, 2007 Edition. EIB-24, Washington, D.C.: ERSflJSDA. Available at: 
http://www.ers.usda.gov/pubiications/eib24/eib24.pdf {accessed June 18, 2011). 
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Table 3. Selected Performance Measures by Farm Typology. 2004 


ITEM 

Aii Farms 

Farm Tvpoloqv 

Small Family Farms 

Large 

Famiiy 

Farms 

Very Large 
Famiiy 
Farms 

Nonfamily 

Farms 

Limited 

Resource 

Farms 

Retirement 

Faims 

Residential 

Lifestyle 

Farms 

Occupation Farming 

Lower 

Sales 

Higher 

Sales 

Sales and income Categories 

Sales less 
than 

S100.000 
and 
Income 
Less than 
$20,000 

Sales less 
than 

$250,000 

Sales less 
than 

$250,000 

Sales less 
than 

$100,000 

Sales 

Between 

$100,000 

and 

$249,000 

1 

Sales 
$500,000 
or More 


Number of farms 

2,107,925 

197,734 




MliMfefelil 

86,087 

71,708 

47,103 

Percent of farms 

100% 

9.4% 




6.3% 

4.1% 

3.4% 

2.2% 

Percent of sales 

■■■ni 

1,0% 

2.0% 


5.5% 

10.8% 

14.8% 

45.4% 

15.2% 

Average net farm income 

$ 25,003 

“$1,812 


fssa 

$ 9,098 

$ 39,084 

$87,499 

$287,921 

$ 175,795 




-4.0% 

*-1.5% 

-2.0% 

-2.7% 

"-0.4% 

2.5% 

6.8% 

7.1% 



-4.4% 

-1.7% 

-2.8% 

-3.2% 

■HSB 

*1.8% 

6.7% 

7.1% 


Percent of farms with 
positive net farm income 

69,6% 

66.7% 

79.5% 

62.8% 

68.7% 

76.9% 

82.2% 

83.8% 

72,2% 

Percent of principal 
operator households with 
negative farm earnings 

52,8% 

72.1% 

50.8% 

64.4% 


24,6% 

16,8% 

16.3% 

52,8% 






60.0% 

67,0% 

71.6% 

71,8% 

69,2% 

69,4% 


27,6% 




28.9% 

19.8% 

15,3% 

11.3% 

26.1% 


2,9% 

sm 



*1.7% 

5.3% 

10,4% 

14,6% 

*2,8% 




B3i 

4.0% 

"2.4% 

‘3.3% 

2,5% 

4,9% 

*1.7% 


Source: United States. Dept, of Agriculture. Economic Research Service. (2000). ERS farm typology for a diverse ag sector, 
[Washington, D.C,], USDA, Economic Research Service. Available at: www.ers-usda.gov/pubiications/aib759/aib759,pdf (accessed 
June 19, 2011). 

Source: NASS/USDA. February 2009. 2007 Census of Agricutture:U.S. Summary and State Data. Available at: 
http://www.agcensus.usda,gov/Public3tions/2007/Full._Report/usv1. pdf (accessed June 19, 201 1). 

Source: Hoppe, Robert A., Penni Kerb, Erik J. O’Donoghue, and David £. Banker. June 2007. Structure and Finances of U.S. Farms: 
Family Farm Report, 2007 Edition . EIB-24, Washington, D.C.: ERS/USDA. Available at; 
http;//www.ers.usdei,gov/publio.ations/eib24/eib24.pdf (accessed June 18, 2011), 

d = Data suppressed due to insufficient observations. 

• = Standard error is between 25 percent and 50 percent of the estimate. 

** = Standard error is between 51 percent and 75 percent of the estimate. 

• = Standard error is greater than 75 percent of the estimate. 

’Return on assets = 100% X (not farm income + interest paid - charge for unpaid operators’ labor and management ) / total assets, 
^Return on equity = 1 00% X (net farm income - charge for unpaid operators’ labor and management ) / net worth. 

■’Financial performance classification based on farm in(»me and debt/asset ratio; 

• Favorable; positive net fami income and debt/assel ratio no mcwe than 40 percent. 

• Marginal-income: negative net farm income and debl/asset ratio no more than 40 percent 

• Marginal-solvency: positive net farm income and debt/asset ratio greater than 40 percent, 

• Vulnerable; negative net farm income and debt/asset ratio greater tttan 40 percent. 
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Figure 2. Long Run Movements of Prices, Normalized Commodity Price Indexes 
Deflated by the U.S. CPI 



- — Wheat Soybean — -Maize Rice —Food - — Oil 

Brian D. Wright. 2011. “The Economics of Grain Price Volatility." Applied Economic 
Perspectives and Policy. 33,1, 32-58. 
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Figure 3. Week-to-week Price Voiatitity for Cantaloupe, Spinach, and 
Tomatoes, 2007-09. 
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Palma, Marco A, Uiis A. Rtboria. David Bossier, Moche! S. Paggi. and Ronald 0. Knutson, November 2010. "Potential Impacts of Foodborne 
Illness Incidences on Market Movementsand Prices of Fresh Produce in the U.S." Journal of Agricultural and Applied Economics A2. 04, 731-4, 
Available at: http,7/oufl.umn.edi.i/t0Q57ft (accessed Juno 17, 2011). 
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Figure 4, Hired Farm Labor Expenses by County. 2009 
(Each dot equals $10,000) 



Hawaii 


Source; Bureau of Economic Analysis, U.S. Department of Commerce, Farm Income and Expenses, CA45, 2009 
http;//www,bea,gov/iTable/iTabie.cfm?reqid=70&step=1&isuri=1&acrdn=5. 
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Figure 5 - Share of US Farm Labor Expenses for the Top Ten States, 
2002 and 2007 
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Source: Census of Agriculture, 2007, U.S. Department of Agriculture, National Agricultural 
Statistical Service (NASS), http://www.agcensus.usda.gov/index,asp. 
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Seasonality^’^’^ 


Fig. 6. U.S. Agricultural Service 
Workers by Quarter - 2007-2010 


Fig. 7. U.S. Hired Farm Labor by 
Quarter -2007-2010 



Fig. 8. California Agricultural Service 
Workers by Quarter - 2007-2010 



Fig. 9. California Hired Farm Labor by 
Quarter -2007-2010 



$ 


o 

5 - 

<T> 

{fl 


Fig. 10. Florida Agricultural Service 
Workers by Quarter - 2007-2010 


Fig. 11. Florida Hired Farm Labor by 
Quarter -2007-2010 



’ Source; Farm Labor, National Agricultural Statistical Service, Agricultural Statistical Board, U.S. 
Department of Agriculture, various issues. 

^ Agricultural Service Workers are workers supplied primarily by labor Contractors. 

^ Hired farm workers are those individuals employed directly by farmers. 
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Selected Fruits and Vegetables Going Into Export Markets' 
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Fig. 16. Fresh Asparagus Exported by Country, 
1993 to 2000 
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Fig. 15. Fresh Strawberries Exported by 
Country, 1991 to 2007 


Spain 

■'United States 



1 

Source; Foreign Agricultural Service, Official U.S.D.A. Estimates, vwvw.fasusda.aov/psdonlin e 
(accessed July 26, 201 1 ). 
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Table 4. U.S. Imports of Selected Commodities from Top Five Countries, 1990 to 2010 


Top Five Countries 

Annual Average Metric Tons 

Percentage Distribution 

Percentage Change 

1990- 

1992 

1999- 

2001 

2008- 

2010 

1990- 

1992 

1999- 

2001 

2008- 

2010 

1990-1992 to 
1999-2001 

1999-2001 to 
2008-2010 

Apples. Fres 


iChile 

24,472 

48,121 

101,168 

21% 



97% 

110% 


■I31EI 

HilESIil 


22% 

37% 

23% 

137% 

-34% 


Kisaasi 

39,922 

viiXliiS] 


25% 

15% 

-30% 

-35% 


5,283 

2,664 

Hasiita 

5% 


2% 




126 

273 

578 

0% 


0% 



iOther Partners 

3,394 

10,348 

205 


6% 

0% 



Asparagus. Fresh 

Peru 


KbliSld 

84,391 


41% 

■■BEI 



Mexico 

■mfifi 


69,308 


52% 

45% 



Canada 



HIF^ 

0% 


1% 



Ecuador 




0% 

mmm 

0% 


260% 



348 


1% 


0% 


-63% 


HSKiaa 


243 



0% 


-94% 

Oranges 

South Africa 

- 


■tinaiiii 

0% 


35% 


243% 



■Si 

HMillXI 

0% 

0% 

■■BB 






WilHIM 

3% 

30% 

■i^B 

2363% 

-3% 



WEMCU 

17.414 

35% 

3^ 

■■IB 

134% 

-30% 

Dominican Republic 

3,692 

1,586 

1,623 

12% 

WKKIEi 

■■■ 

-57% 

2% 


14,777 

12.450 

2,527 



3% 

-16% 


Head Lettuce 

Mexico 


7.458 

74,754 

60% 


■i^a 

38% 

902% 

Canada 

■ftl.-M'J 


WdliiliJ 

■KiiS^ 


^■BB 

131% 

84% 



■■UsEl 




■■EB 


-68% 




20 

0% 

■■BIB 

0% 


20% 






■■EIB 

0% 



other Partners 

16 


1 


1% 

0% 


-100% 

Strawberries. Fresh j 

Mexico 

11,627 

35,535 

79,444 

88% 

97% 

99% 

■■B^ 

124% 

Canada 




0% 


■■EB 

■■■n 

-24% 

SUQIBHHHH 


Bii 


0% 


■■EB 


4503% 

Argentina 

1 

34 

1 

0% 


0% 


mamm 

Australia 

13 

110 



0% 

■BEB 

722% 

mmms 

Other Partners 

IIIIIQ^q 


138 


■■EB 

0% 

-63% 

-76%! 

Leaf Lettuce 1 

Mexico 





30% 

65% 

47% 

531% 


958 

9.901 

14,441 

24% 

68% 

34% 

933% 

46% 


■■BDi 

143 

434 

mmm 

1% 

1% 


203% 


- 

18 


0% 

■■Eia 

0% 


633% 


3 

0 

2 


■■EB 

0% 

-83% 

431% 

IsB^BSS^ 

8 

52 

5 


0% 

0% 

523% 

-90% 

Raisins, Made From Dried Seedless Grapes 

Chile 

4.527 


■UiUsiJi 

51% 

32% 

53% 

20% 

98% 

South Africa 

- 




8% 

■HEl 


225% 

Mexico 

3.566 

HdEfil!! 




WI^B^ 


-48% 

China 

6 

12 


0% 




3474% 

Argentina 

150 



2% 

14% 

8% 

1499% 

-36% 

Other Partners 

668 


573 

7% 

15% 


285% 

-78% 


Data Source: Department of Commerce, U.S. Census Bureau. Foreign Trade Statistics, Product Group: Harmoni,?ed. 
Data generated on Sunday, July 24, 2011 at 11:26:21 PM EST. 
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Table 5, U.S. Exports of Selected Commodities to Top Five Countries, 1990 to 2010 


Top Five Countries 


Percentage Distribution 


1990- 

1992 

1999- 

2001 

2008- 

2010 

1990- 

1992 

1999- 

2001 

2008- 

2010 

1990-1992 to 
1999-2001 

1999-2001 to 
2008-2010 

I Apples, Fresh 

Mexico 

Kiaisisgi 

■ram 

raiKlill 

8% 



388% 

21% 

Canada 

77,123 

M8T«a«n 


17% 

14% 

17% 

18% 

45% 

Hong Kong 

43,660 

37,546 

■DijUld 



5% 

-14% 

8% 

Indonesia 


WdEra 

mianssi 

1% 

\mmm 


538% 

19% 

Taiwan 

HSJIEEEI 


mSOLIStM 

^■rai 

l■■s 


11% 

-47% 

Other Partners 


Wlifctifcl 

Kitifcwa 





35% 

1 

Oranges j 

[Canada 

153,068 

■ram 

■HBiai 

^■n 

■H^ 


-11% 

18% 




Kiistai 


■■s 

ISSi 

4825% 

79% 


■fasJDIH 

KIOiiDl 

81,194 


■ES 

^■■1^ 

IHHHEBEI 

-10% 


miueta 


73,757 


l■■IS 


HHHHiZl 

8% 

} III III JBMBI 



19,398 





173% 




153,134 

■raiii^ 

■IS 


95% 


1 Leaf Lettuce. Fresh I 

Canada 

■adlbVi 

raiam 

■rasig 



■ES 

131% 

'^■■EE 

Taiwan 

49 

■u^ 


0% 

1% 

3% 


;BEKHI 


2,752 

4,738 


4% 

■■s 

3% 

72% 



3 

60 

885 


0% 

0% 

2007% 

1366% 

[Japan 

817 

■ram 

514 


2% 

0% 

267% 

-83% 





8% 


1% 

-10% 

-55% 

1 Raisins | 

United Kingdom 

27.266 

19.402 

29,985 

18% 

18% 

17% 

-29% 

55%| 

Japan 







7% 

■EE^^ 

Canada 

10,955 

11,129 

13,581 

■HI 

■■s 

■ES 

2% 

wmmKEM 

Germany 

14,301 

5,142 

16,262 

10% 


■ESI 

-64% 

■BHS 

Denmark 

6,403 

3,615 

■Dim 

4% 

■■s 

Ei^a 

■EBEEB 

■■■^^ 

Other Partners 

45.760 

34,817 

71.098 

31% 

32% 

40% 

-24% 


1 Head Lettuce. Fresh | 

Canada 

173,545 

128,786 

106,339 

83% 

74% 

78% 

-26% 

-1 7% 

Taiwan 


WBSSEk 

■1^3 


■■^ 

mmm 

■■■EBE 

111% 

Mexico 

■I^i| 


Bltt'Itl 

■■IS 

wmm 

mam 


-49% 

Singapore 

1,089 

4,051 

3.634 

■■s 

■■s 

■EES 


-10% 

Japan 

■Dm 

IIKEs&i 


mmm 

■■s 

■EBB 


-57% 

Other Partners 

■tdKai 

HiMI 


mmm 

6% 

4% 

-35% 

-56% 

1 Strawberries. Fresh | 

Canada 

35,107 

45.739 

104,400 

80% 

_ 77% 

83% 

30% 

128% 

Japan 

3,636 



■■s 




-4% 

Mexico 

928 


nm 

■■s 

■BQ^ 



46% 


177 



WtKM 

■■s 




(SSSSISESSIH^H 



1,117 

0% 

. 0% 

1% 

-70% 




HESS! 




3% 

-67% 

235% 

Asparagus, Fresh j 



7.128 

4,436 

43% 

39% 

46% 

-19% 

-38% 

Japan 


6,681 

2,552 

26% 

37% 

26% 

26% 

-62% 

Switzerland 


1,471 

790 

8% 

8% 

8% 

-15% 

-46% 

Australia 


65 


■m 

0% 

1% 

-19% 

58% 

Netherlands 



174 


WtKM 

2% 

-74% 


Other Partners 

■DiSil 



■■s 



-41% 



Data Source: Department of Commerce. U.S. Census Bureau. Foreign Trade Statistics. Product Group : Harmordzed 
Data generated on Monday, July 25, 201 1 at 10:39:24 AM EST. 
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Table 6. U.S. Supply, Utilization, and Trade in Selected Fruits and 
Vegetables, 1990-93 and 2005-07 


Fruits/ 

Vegetables 


Units 

Annual Average 

Percent 

Change 

1990/91- 

1992/93 

2005/06- 

2007/08 

Fresh Apples 

Production 

Million 

Pounds 

5,576 

6,183 

11% 

Consumption 

4,830 

5,109 

6% 

Imports 

264 

386 

46% 

Exports 

1,011 

1,460 

44% 

Imports as Percent of 
Consumption 

Percent 

5% 

8% 

38% 

Exports as Percent of 
Production 

18% 

24% 

30% 

Fresh 

Strawberries 

Production 

Million 

Pounds 

944 

1,916 

103% 

Consumption 

879 

1,835 

109% 

Imports 

29 

145 

396% 

Exports 

94 

226 

139% 

Imports as Percent of 
Consumption 

Percent 

3% 

8% 

137% 

Exports as Percent of 
Production 

10% 

12% 

18% 

Raisins 

Production 

Million 

Pounds 

705 

664 

-6% 

Consumption 

440 

442 

0% 

Imports 

19 

53 

182% 

Exports 

284 

275 

-3% 

Imports as Percent of 
Consumption 

Percent 

4% 

12% 

181% 

Exports as Percent of 
Production 

40% 

41% 

3% 

Fresh 

Oranges 

Production 

Million 

Pounds 

3,917 

3,743 

-4% 

Consumption 

3,037 

2,828 

-7% 

Imports 

65 

188 

190% 

Exports 

944 

1,103 

17% 

Imports as Percent of 
Consumption 

Percent 

2% 

7% 

212% 

Exports as Percent of 
Production 

24% 

29% 

22% 
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Table 6. U.S. Supply, Utilization, and Trade in Selected Fruits and 
Vegetables, 1990-93 and 2005-07 (continued) 


Fruits/ 

Vegetables 


Units 

Annual Average 

Percent 

Change 

1990/91- 

1992/93 

2005/06- 

2007/08 

Fresh Head 
Lettuce 

Production 

Million 

Pounds 

7,160 

6,395 

-11% 

Consumption 

6,723 

6,135 

-9% 

Imports 

19.83 

128 

547% 

Exports 

457 

388 

-15% 

Imports as Percent of 
Total Supply 

Percent 

0% 

2% 

609% 

Exports as Percent of 
Total Supply 

6% 

6% 

-5% 

Leaf and 
Romaine 
Lettuce 

Production 

Million 

Pounds 

1,203 

4,473 

272% 

Consumption 

1,052 

4,069 

287% 

Imports 

9 

63 

613% 

Exports 

159 

467 

193% 

Imports as Percent of 
Consumption 

Percent 

1% 

2% 

84% 

Exports as Percent of 
Production 

13% 

10% 

-21% 

Asparagus 

Production 

Million 

Pounds 

139 

99 

-29% 

Consumption 

151 

338 

125% 

Imports 

51 

258 

402% 

Exports 

40 

18 

-53% 

Imports as Percent of 
Consumption 

Percent 

34% 

76% 

124% 

Exports as Percent of 
Production 

29% 

19% 

-35% 


Vegetables and Melons Situation and Outlook Yearbook. Market and Trade 
Economics Division, Economic Research Service, U.S. Department of Agriculture, 
May 15, 2008, VGS-2008. 

http://www.ers.usda.qov/publications/vos/2008/05MavA/GS2008.pdf. 


Fruit and Tree Nuts Situation and Outlook Yearbook. Market and Trade 
Economics Division, Economic Research Service, U.S. Department of Agriculture, 
October 2008. 

http://www.ers.usda.qov/publications/fts/vearbQok08/FTS20Q8.pdf. 
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Glossary of Terms Used in the Report 

Agribusiness: All firms that supply farm inputs and that handle, process, 
and distribute/market farm products. Agribusiness finus may be directly 
involved in farm production but more often contract for fann production 
with contract-growers referred to as farmers. 

Agricultural products: Products produced on farms including grains, rice, 
fruits, vegetables, nuts, herbs and spices, fiber, livestock, poultiy, milk, fish, 
nursery, or landscape products. 

Agriculture sector: All functions related to food, fiber, and specialty crop 
production from input resources used in production through final sale to 
consumers, including exports and imports. 

Authorized labor: Authorized labor includes workers who are citizens of 
the United States, have green cards, or have temporary work visas and 
related documentation. 

Commercial farm: Produces agricultural products for distribution to for 
domestic and international agricultural product markets. 

Contract grower: A type of farmers who contracts wdth agribusiness firms 
for production. The agribusiness firms may supply a portion of the inputs 
and practices used in production but, typically, do not supply the labor used 
in production. 

Family farm: A family farm is one in which a portion of the owmership, 
labor, and management of the farm business is held by a family of 
individuals who are related by blood, marriage, or adoption. Family farms 
generally depend on income from the farm for an important share of their 
economic livelihood. 

Farm: A unit of production that produces agricultural products. The U.S. 
government defines a farm as one that annually sells $1,000 or more of 
agricultural products. 
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Farmer: An individuals who provides resources, such as land, buildings, 
machinery, and/or management, used in the production of agricultural 
products regardless of the legal form of business organization. 

Farming: The practices used in producing agricultural products. 

Farm labor: Labor used to produce agricultural products. Farm labor may 
be hired by farmers, provided to farmers as part of an agricultural seivdce 
worker contract, or provided by a farmer or his family. 

Farm sector: The farm sector is composed of made up of farms produces 
agricultural products. The farms are operated by farmers who provide 
resources, such as land, buildings, machinery, labor, capital, and/or 
management, used in the production of agricultural products regardless of 
the legal fomr of business organization. Many of the inputs used in 
production are acquired from the input sector. 

Green Card: A U.S. Permanent Resident Card. This identification card 
attests to the permanent resident status of an alien in the United States and 
among other things authorizes employment. 

Grower: A term used synonymous with contract grower, meaning a type of 
farmer who contracts with agribusiness firms for production. 

Input sector: Those who supply the inputs (hired labor, seeds, genetics, 
fertilizer, pesticides, machinery, energy products, buildings, credit, etc.) used 
in production. 

Labor Shortage: A situation where there are not sufficient farm workers 
who are able, willing, qualified and available to perform work at the place 
and time needed. Timing is critical. When a crop is ready to harvest, the 
labor supply must be available or the product will not be marketable. 

Limited-resource: Any small farm with gross sales less than $100,000, total 
farm assets less than $ 1 50,000, and total operator household income less 
than $20,000. Limited-resource farmers may report farming, a nonfarm 
occupation, or retirement as their major occupation. 
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Migrant farm worker: A farm worker whose employment required travel 
that prevented the worker from returning to his/her permanent place of 
residence the same day. 

Packing plant labor: workers hired to perform post-harvest functions that 
prepare products for marketing through the value chain from the farm to the 
consumer. Packing plant workers may perform processing functions, such 
as sorting, washing, and consumer-ready packaging to get products ready to 
market into the food, fiber, or specialty crop value chain. 

Produce: Fruits, vegetable, nuts, or herbs. 

Producer: A term used synonymous with a farmer or a grower. 

Residential/iifcstyle: Small farms whose operators report a major 
occupation other than farming (excludes limited-resource farms with 
operators reporting a nonfarm major occupation). 

Retirement farm: Small farms whose operators report they are retired 
(excludes limited-resource farms operated by retired farmers). 

Seasonal farm workers: Fann workers employed for part of the year to 
perform seasonal tasks - pruning fruit trees, training vines, planting, or 
harvesting that occurs one or more times during the year. 

Supply chain: All functions involved in converting farm products from 
resources used in farming to the ultimate consumer. 

Unauthorized labor: Unauthorized labor includes workers who are not 
citizens of the United States, do not have green cards, or have temporary 
work visas and related documentation. 

Value chain: Steps of stages for production, handling, processing, and 
transporting, food service, through retailing that add value to products. 
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statement Of Senator Patrick Leahy (0-Vt.), 

Chairman, Senate Jndiciary Committee, 

Hearing On “Amcriea’s Agricultural Labor Crisis: 

Enacting A Practical Solution” 

October 4, 20 U 

I thank Senator Schumer for holding this important hearing. 1 am pleased that the subcommittee 
on Immigration, Refugees, and Border Security will focus on the needs of America’s ftirmers and 
the important role that foreign workers play on our Nation’s farms. For many years, American 
farmers have been urging Congress to act to reform our immigration laws. Unfortunately, the 
difficult politics of this issue have stood in the way. I hope today’s hearing will help to refocus 
the Senate’s attention on the reforms that will support and strengthen our national agricultural 
community. 

Our current system fails to provide fanners with an adequate, legal workforce -due to regulatory 
hurdles and, for some, lack of access to the program. From Vermont to Georgia to California, 
fanners have long relied on the assistance of hardworking men and women who travel to the 
United States to work. 

As a Senator from a state that prides itself on its dairy products and a long tradition of family 
farming, it is unacceptable to me that dairy farmers are still being denied access to the H-2A 
agricultural visa program, which was designed to authorize immigrants to work in agricultural 
jobs. Other year-round agricultural activities, such as sheepherding, logging, and pine straw 
gathering are explicitly authorized by regulation to use the H-2A program. 1 have repeatedly 
argued to Republican and Democratic administrations alike that this policy is unfair and 
inconsistent, but my arguments have fallen on deaf cars. There is no rational defense to denying 
dairy access to H-2A. 


Like many other sectors of agriculture, dairy farmers have consistently had difficulty attracting 
domestic employees. Current regulations put dairy farmers in a position of choosing between 
their livelihoods and taking risks with a potential employee’s immigration status. This must 
change. 

I have introduced targeted, bipartisan legislation to provide dairy fanners with access to the H- 
2A program, which also includes additional provisions tailored to the needs of dairy. My 
legislation would not only provide dairy fanners with a lawful avenue to obtain foreign 
employees for realistic periods of employment, but would also codify existing regulatory 
practice that allows other sectors, like sheepherding, to use the H-2A visa program. 

Some oppose any expansion of the H-2A program, arguing that the M-2A system is imperfect, 
and pemiitting additional agricultural sectors to access it would only compound a bad situation. 
We all recognize that the H-2A program is imperfect. I hear concerns regularly from Vermont 
nurseries, apple growers, and others about the terrible inetTiciencies and obstacles they face 
while trying to navigate a bureaucracy that is supposed to be helping them. But 1 believe that 
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basic access to the H-2A program is a better option than what dairy farmers now have, which is 
no access at all and a status quo that drives workers into the shadows. 

We need real solutions for fanners and farm workers. I continue to be a strong advocate of the 
long pending AgJOBS bill, w'hich would solve not only the challenges that dairy farmers face, 
but would provide broad relief to fanners and farm workers across the country. Unfortunately, 
despite the fact that the AgJOBS bill is a carefully negotiated, fair approach that takes the needs 
of all stakeholders into consideration, some have chosen to put ideology over the legitimate 
needs of the men and women who work so hard to put food on our tables. 

Regrettably, in the House of Representatives, the most prominent proposal is one to make the 
Federal E-Verify work authorization program mandatory for every single employer in the United 
States. Proponents of this approach are well aware that imposing this government mandate on all 
Americans, without additional broad reforms to the immigration system, will cause severe harm, 
especially to small businesses and farmers. This year in Georgia, for example, the state 
legislature passed a mandatory E-Verify requirement. As a result, fanners were unable to find 
workers; in some cases as much as 50 percent of their nonnal workforce did not return. Despite 
active efforts to find local workers, these fanners were unable to do so. 

American farmers need policies that will help them llourish, not more bureaucratic hurdles. 
While I have no objection to E-Verify as a voluntary program, 1 cannot support any proposal to 
turn the cun'cnt program into a broad Federal mandate. I look forward to hearing the perspective 
of today’s witnesses who are in a position to know first-hand the consequences of such a policy. 

We need to act now to support our Nation’s agriculture system with a fair and workable 
immigration system — one which supports employers, protects workers, and preserves 
opportunities for any American wishing to work in agriculture. American fanners deserve a 
Federal policy that will support and help grow their businesses. I am confident that Congress 
can act to create such a system, and I look forward to today’s testimony, 

##### 
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Good Morning. Chairman Schuner, Ranking Member Cornyn and members of the 
committee, thank you for the opportunity to appear before you today. 1 am Tom Nassif, 
President and CEO of the Western Growers Association which is an agriciiitural trade 
association headquartered in Irvine, California. Western Growers members are small, 
medium and large-sized businesses that produce, pack and ship almost 90 percent of fresh 
fruits, nuts and vegetables grown in California and approximately 75 percent of the fresh 
fruits, nuts and vegetables grown in Arizona. In total, our members account for nearly 
half of the annual fresh produce grown in the United States, providing American 
consumers with healthy, nutritious food. 

Agriculture is Critical to the Health of the L'.S. Economy 


Studies conducted by the University of California Davis, demonstrate that every 
California agricultural job creates two non- farms jobs in our economy, and every farm 
dollar generates an additional $1.27 for the California economy. Nationwide, the 
Department of Labor reported that 24 million jobs, a full 14 percent of alt people 
employed in the United States, are supported by the U.S. food and fiber industry. 

Not only is agriculture’s role in maintaining a safe and secure food supply vital to our 
economic recovery, it is critical to the strength of rural America. Western Growers 
members and their employees are members of the very communities in which they grow, 
pack, and sell products. In 2009, when the California water crisis forced us to fallow 
500,000 acres in the Central Valley, thousands of farms jobs were lost, and rural non- 
farm businesses supported by these jobs suffered. Some communities realized 
unemployment levels of 40 percent. 

Today, Tm here to talk about another crisis, our labor crisis. This is not a new challenge 
for agriculture. We’ve been working to secure a legal workforce for more than 1 5 years. 
But in the face of no immigration reform, a diminishing labor supply, threats due to 1-9 
audits and ICE raids, and now E-Verify legislation emerging at the state and the federal 
levels, it is clear that U.S. agriculture will be decimated without a workable mechanism 
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to h'rc the labor we need. 


Demographics of U.S. Agricultural Work Force 

There are about 1 .8 million people who perform hired farm work in the United States. 
Approximately 1 .2 million or more of these people are not authorized to work here. 
Studies demonstrate that for a variety of reasons including the seasonal nature of the 
work, the difficulty of the work, and the skill level required for many agricultural jobs, 
unemployed Americans are unwilling to work in the labor intensive agriculture sectors — 
produce, dairy, nursery, livestock. The labor force in each of these sectors is 
overwhelmingly made up of foreign bom employees. 

In the late IdQO’s, at the insistence of Senator Dianne Feinstein, a multi-county welfare- 
to-fann-work program was launched in California's Central Valley. Regional 
unemployment ran 9 to 12 percent; in some localities, unemployment exceeded 20%. 
State and county agencies and grower associations collaborated to identify cropping 
patterns, labor needs, training, transportation, and other factors impacting employment 
levels. Out of over 100,000 prospective “welfare to work” placements, three individuals 
were successfully placed. In the aftennath of the program, several employment agencies 
stated - in writing - that they would no longer seek to place the unemployed in seasonal 
agricultural work because it suffered from such a low success rate, and that seasonal 
agriculture was “not a fit” for these individuals. 

In 2006, in Washington State, a tight labor supply for the cherry harvest was a warning 
sign of a looming labor shortage for the much larger apple harvest. Again, state and local 
agencies teamed up with grower associations to conduct an advertising blitz and provide 
special training on how to safely pick apples without harming their market value or 
damaging the trees’ future productivity. In that program, over 1700 workers were sought; 
roughly 40 were successfully placed. 
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In 2007, the North Carolina Fram Burcan Federation set up a statewide hotline tor job 
seekers, and advertised it in print and on radio. North Carolina needs roughly 60,000 crop 
and livestock workers each sea.son. Two calls were received; one was from a 
grandmother who felt that farm work would do her grandson good. 

In 2010, the United Farm Workers Union launched the “Take Our Jobs” program. A 
media blitz included national coverage. As of mid October, which generally marked the 
end of the growing season and the campaign, 10,021 people had inquired about jobs in 
the fields, yet only nine people had taken jobs in the fields. Most of them quit after a few 
days. 


Some might be tempted to consider wage rates as an additional factor that might 
discourage unemployed American workers from seeking agricultural jobs, but the facts 
do not bear this out. According to a July 20 1 1 USDA farm labor analysis, w'ages for field 
and livestock workers averaged $ 1 0.25 per hour. American workers do not seek nor stay 
in farm jobs, even today with unemployment hovering at 9. 1 percent. The fact is the 
majority of farm jobs in this country will be filled by foreign workers. 

Challenges to a Secure, Stable Workforce 

Even before the challenge of E-Verify, legislation, the need lor a workable agriculture 
labor program could not have been more clear. 

In California, a state with no E-Verify legislation pending, and across the country, 
agricultural employers are facing an increasingly difficult time finding a sufficient, stable 
workforce due to the existing federal enforcement-only W'ork authorization laws. 

As you know, the immigration Control and Reform Act (IRCA) mandates procedures for 
employers to verify the employment eligibility of their workforce. Failure to comply 
with IRCA can lead to substantial civil penalties and, in some cases, criminal charges. 
However, employers are prohibited from questioning the documents the employee 
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presents if they appear to be valid. When the Department of Labor conducts workpiece 
audits the employees’ work authorization is scrutinized and run through DHS databases, 
often times with severe consequences for agricultural employers. 

The Obama Administration has made enforcement of [RCA a priority. This year alone, 
the federal government has initiated 2,338 employer audits, up dramatically from past 
years, made more than 1 50 criminal arrests and levied more than $7 million in fines on 
employers. 

Agriculture and food processing are among a select group of industries that are receiving 
the most attention. 

In March of this year, 85 percent of a California wholesale nursery’s year round 
workforce- more than 70 employees — had to be terminated at the peak of their Mother’s 
Day floral season when DHS determined their work documents were "suspect." 


The Impact of E-Verify 

State 

The existing challenges we face in securing a stable workforce will pale in comparison to 
the devastating impact of E-Verify legislation in the absence of a workable labor 
program. 


State E-Verify laws arc being enacted or considered across the country. The state of 
Georgia offers a glimpse into the future for the nation if E-Verify were to be imposed 
without a farm worker program. There, passage of a state law including E-Verify has led 
to farm labor shortages as high as 30 to 50%. Field workers are simply avoiding the state 
and Georgia growers and producers may lose $300 million. And as described above, the 
economic misery resulting from lost production and lost payroll is also being felt in the 
community-based businesses that serve farms and farm workers. 
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The trends in California, which [ noted does not have E-Verify legislation in place, are 
already startling. Our members, and other specialty crop producers across the country, 
are looking to foreign countries as they make plans to expand their businesses and create 
additional jobs there, not here, I have members who have moved portions of their 
operations out of the United States, not because the cost of getting product to market is 
less in other countries, but because of the uncertainty surrounding the labor supply in the 
United States. In foreign countries there are local populations able and willing to work in 
the fields. We are moving production to where the labor force is located and where the 
regulatory burdens allow us to continue in business, competing with global producers. 

In the absence of a workable ag labor program, E-Verify not only promotes the 
movement offshore of what was once U.S. production, it is ajobs killer for rural 
America, When the incomes and taxes generated by farmers and employees leave a 
community, seed and fertilizer companies and distributors are impacted. Tractor and 
other equipment dealerships suffer. The decreased demand for packing and processing is 
injurious to the suppliers of packaging and processing equipment and their employees. 
Banks and storefronts close, and communities arc imperiled. 

Right now, the only program we have available to us to secure with certainty legal 
workers is the H-2A or temporary agricultural guest-worker visa program. As has been 
well-documented, it is utterly tailing the agricultural industry including Western Growers 
members. 


For example, H-2A is used to address only 2-3 percent of U.S. agriculture’s labor needs. 
And even then, the just released nationwide study of U-2A users commissioned by the 
National Council of Agricultural Employers that was presented to the House 
Subcommittee on Workforce Protections last month, reports that 72 percent of workers 
arrived late, on average, 22 days after the date of need. In 2010, employers in the H-2A 
program reported $320M in losses due to their inability to get the workers they needed or 
to get workers when they were needed. 

Page 6 of H 


VerDate Nov 24 2008 


09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00279 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



274 


The Department of Labor appears, at best, indifferent to agriculture’s needs. The 
Western Growers members who farm in Yuma, Arizona hire Mexican H-2A workers 
who live in Mexico and commute to work. Many of these H-2A employees prefer to 
return home atfer each work day. These employees decline to use the approved housing 
that is required to be provided to them by the growers under H-2A regulations. Despite 
repeated requests for an adjustment to the requirements, the Department of Labor has 
taken the position that employers must make the housing available for the H-2A 
commuters prior to obtaining employer H-2A certification, regardless of whether the H- 
2A workers intend to use it. This imposes a significant cost on the growers without 
affording any benefit to the intended H-2A worker beneficiaries. 


H-2A is administratively burdensome, implemented ineffectively, and is too 
unresponsive and inflexible to meet the labor needs of U.S. agriculture. 


It is also unduly punitive. DOL seeks damages in the hundreds of thousands of dollars 
For minor technical violations of the program, including pn>Tnent of '/.» of the wages 
workers would have earned if they had worked an entire season. This requirement applies 
even if the workers voluntarily quit the first few days of the season, but the grower 
notifies DHS of the workers’ departure more than two work days after they have left the 
job site. 


The Department of Labor also appears to target growers who use H-2A (with wage and 
hour investigations). 8 percent of L1-2A employers report that they were audited before 
they participated in the program, but 35 percent report being audited since entering the 
program. 
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f\s noted earlier, the H-2A program is used hy a small percentage of agricultural 
employers. We are talking about the need for a program that will work for the remaining 
96 percent of us and the greater than one million people we need to hire each year. 


At the markup of E-Verify in the House Judiciary Committee last month. Congressman 
Dan Lungren, stated that even though he created the H-2A program in 1 986, he 
recognizes it is irreparably broken. 


Federal 


At the federal level, mandatory E-Verify legislation, H.R. 2885, w'as passed out of the 
House Judiciary Committee on September 21. 

Similar to the state E-Verify laws, in the absence of an agriculture worker program, H.R. 
2885 will deprive farms acro,ss America of a majority of their existing skilled workforce, 
as well as new employees willing to till these jobs. 

In H.R. 2885, agricultural employment is singled out for unique treatment with respect to 
the hiring process. The positive aspect of this provision is that it recognizes the special 
challenges agriculture faces. Unfortunately, the bill does not provide the needed solution 
to this challenge — a workable labor program. 

Agriculture is provided with an extended period before employers are required to E- 
Verify their employees. This 36-month extension does little to provide us with relief, 
however. As soon as the IRS sends an employer a notification of non-matching wage and 
earning statements or the Social Security Administration or Department of Homeland 
Security sends a No-Match letter, the employer arguably has constructive knowledge that 
the employee is not work-authorized. If the no-match cannot be resolved, the employee 
must arguably be temiinated. We are left without certainty about our work force. 
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Moreovei , with DHS condu '.ting an unprecedented number of audits of employer : -9 
records, which, as noted above, often result in the termination of a large number of key 
employees, agriculture could be singled out for such audits during the 36 month deferral 
period. Other businesses will have already had to comply with E-Verify. Again, we are 
left without certainty about our work force. 

Pending E-Verify legislation introduced in the Senate, S. 1 196, is even worse for 
agriculture than the House proposal. There is no recognition of the challenges for 
agriculture imposed by E-V'erify legislation. Under the Senate plan, all employers would 
be mandated to use E-Verify one year after enactment and it would eliminate a provision 
retained in the House bill, the agricultural commercial-off-the-shelf (COTS) exemption 
for agricultural products under current federal procurement regulations. Elimination of 
this exemption would make it nearly impossible to source U.S. -produced meat, milk, 
fruit, and vegetables for the school lunch program and U.S. military. 

Steps Toward A Solution 

In order to move us closer to a solution to meet our labor needs, we must consider a new 
approach to an employee visa program; one that resembles the current labor market. The 
number of visas would be detenuined by the number of employer requests for workers on 
a monthly and annual basis and would vary year-to-year based on market conditions. 


It would eliminate the contractual tie of the current H-2A program, benefitting employees 
and employers. A workable program would also provide farm workers with the same 
protections, no more, no less, than U.S. workers with respect to all employment related 
laws and employment taxes. Thus there would be no reason for an employer to prefer a 
temporary foreign worker over a U.S. worker. The perception of such preference is often 
a criticism levied at temporary worker visa programs. In reality, employers generally 
prefer to hire local workers first rather than rely on long distance migrants. 
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it is also imperative for this program to address, not ooly the need fitr future emplctyees, 
but also the need to retain our experienced employees, the people who are already here. 
They must be eligible for the visa program. 


Conclusion 

The labor emergency affecting American agriculture threatens not only farmers and rural 
communities’ livelihoods; it puts at risk our stable and reliable food supply. If there are 
indeed 1 .2 million or more falsely documented workers in agriculture and they were no 
longer able to work, then the 2 nonfarm jobs that they create will also be lost. That is a 
loss of 3.6 million jobs. 

The workforce willing to grow and harvest crops exists, but it exists in other countries. 
Ensuring a stable and legally authorized farm workforce is about growing jobs in the 
United States, promoting economic activity in both rural and urban communities. It’s also 
about avoiding a dependency on foreign food supplies. With less domestic production, 
more food will have to be imported, compromising the safety and security of our food 
supply since only 1-2% of imported food is inspected. 

There is not a person in our country that is not connected to this problem. If you eat fresh 
produce, drink milk, grill steaks or purchase plants for your yard, you arc benefiting from 
the hard work of a foreign agricultural worker. And do not forget that 90% of those 
working in this country illegally are employed in other industries, not agiiculture. 

Based on the experiences of ad hoc state implementation of Ff-Verify laws, we know that 
enforcement at the federal level, without a workable labor program for agriculture, would 
be devastating to farmers througliout the United States and the entire U.S. economy, as 
jobs are permanently lost. 


Page 10 of 11 


VerDate Nov 24 2008 09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00283 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



278 


1 urge the Members of this Committee who are concerned about the survival of 
agriculture in your states to work together and reach out to your colleagues to craft a 
workable bipartisan solution to this important economic issue. 

Foreign workers will harvest the produce Americans eat. The question is whether they 
will do so in the United States or abroad. E-Verify legislation in the absence of a 
workable agricultural labor program will answer this question, and it will not be in the 
best interest of America. 


On behalf of Western Growers, I am appreciative of this Committee’s willingness to 
examine the labor crisis facing U.S. agriculture. The impact of the labor market 
uncertainty has resulted in the competitive disadvantage for U.S. specialty crop 
production. We look forward to working with you to do something about it. 
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statement of Carol House 
On behalf of the 

National Council of Agricultural Employers 

House Education and the Workforce Committee 
Subcommittee on Workforce Protections 
Hearing on 

"Workforce Challenges Facing the Agriculture Industry* 

September 13, 2011 

My name is Carol House. I am a consultant specializing in agricultural statistics. I retired from the U S 
Department of Agriculture in 2010 after 34 years of experience at the National Agricultural Statistics 
Service (NASS), When I retired, I was Chairperson of the Agricultural Statistics Board and the Deputy 
Administrator for Programs and Products. In these dual positions I was responsible for the formulation 
and execution of aii programs and product delivery, and had direct responsibility for 500 annual statistical 
releases of NASS plus the Census of Agriculture. I was responsible for the quality of the estimates and 
the security under which these estimates were developed. I was the primary senior contact for users of 
NASS statistical data, and met regularly with producers, agricultural associations, agricultural business 
leaders, senior USDA leadership, and others to understand emerging data needs and issues. I am an 
elected Fellow of the American Statistical Association and an invited member of the International 
Statistical Institute. 1 currently hold a part time position (Senior Program Officer) with the National 
Academies of Science, Committee on National Statistics, where I direct studies to improve Federal 
statistics. My testimony here is unrelated to my position at the National Academies. 

In February, 2011, 1 was approached by the National Council of Agricultural Employers (NCAE) for 
assistance. Its members had expressed concerns that the H-2A program was not adequately meeting 
the needs of U.S, agricultural producers as they struggle to obtain a legal, timely workforce. I spoke 
initially with Frank Gasperini, Executive Vice President of NCAE. Mr. Gasperini indicated that NCAE had 
many members throughout the United States that have participated in the H-2A program for a number of 
years. He indicated that while his members had always found the program challenging to use, in the past 
several years, during which the rules had changed two times, his members have found the program 
unworkable, Mr. Gasperini indicated that NCAE was interested in determining on a national basis the 
experience of current H-2A program participants beyond NCAE's membership. He further Indicated that 
if NCAE were to seek an alternative to the H-2A program, it needed more than anecdotal stories from its 
membership. Mr. Gasperini asked whether I would provide assistance in developing a national 
statistically based survey of H-2A program participants to measure the effectiveness of the program as a 
source of legally authorized alien workers from the viewpoint of those participants. I agreed to design and 
oversee this project. 
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I spoke at some length with Mr. Gasperini and NCAE members participafitrg in the H-2A program to 
understand the application and certification processes, the program concerns expressed by other H-2A 
participants, and the types of information that would be helpful in discussions to improve the program, i 
also read background documents to further familiarize myself with the H-2A procedures and issues. 

Based on my reading and the discussions with NCAE, I developed a draft questionnaire for the survey. I 
took special care to ensure that all questions were worded objectively. I vetted this draft questionnaire 
with Mr, Gasperini and members of the NCAE executive committee to make sure that it covered the areas 
in which they wanted information. Mr. Gasperini and I subsequently tested the questionnaire on several 
producers to see if the wording was understandable and that these producers were able to supply the 
requested infonnation. We made several changes based on those tests and finalized the questionnaire. 

A copy is provided with this statement. 

The sampling frame for the survey was obtained from the Department of Labor’s Foreign Labor 
Certification Data Center, website http://www.flcdatacenter.com/CaseDat3.aspx . This website contains 
files, by year, of H-2A applications that were received and entered into the Department of Labor (DDL) 
fracking system. I used the file for 2010, the most recent available at that time. The file contained 
application level information, including the name and address of the applicant (employer), the number of 
workers requested, the timeframe that work was required and a description of the type of work that would 
be perfomned. The file also included information supplied by DOL on its decision, including the date the 
application was received, the date DOL made a final decision, and the result of that decision. I have 
attached the DOL description of the 2010 file to this testimony. 

The 2010 file contained 7424 records, each a separate H-2A application. Three of these records 
erroneously had the "alien work state’ as a Canadian province. I eliminated those 3 records from the 
sampling frame. I stratified the remaining 7421 records into 12 sampling strata, sorted the records within 
each stratum by region and 'number of workers requested”, and selected a systematic sample of size 
1444. 

It was not uncommon for a grower to file more than one H-2A application in 2010, which resulted in the 
situation that some producers were selected for the survey more than once. I did not want a producer to 
receive more than one questionnaire, so I examined the 1444 sampled applications for duplicate 
producers. When I found a duplicate, I kept one application in the sample, eliminated the other 
application from the sample, and selected a replacement application from the file which was in the same 
strata, same state, and which had requested approximately the same number of workers. 

I suggested that we approach a survey center at a Land Grant University to conduct the survey. Such a 
center would have experience in conducting surveys related to agriculture, and would bring overall 
credibility to the process. NCAE agreed. I approached the Social & Economic Science Research Center 
at Washington State University (WSU). It is the largest university-based survey research center in the 


VerDate Nov 24 2008 09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00286 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



281 


Pacific Northwest and has over 35 years of professional experience in survey research. NCAE 
subsequently signed a contract with that organizatfon. 

WSU staff formatted the questionnaire for a mail-out / mail-back survey and they also developed an 
online web version of the questionnaire. WSU included with the questionnaire packet, a letter endorsed 
by 1 8 producers’ organizations explaining the importance of the survey. WSU also Included its own cover 
letter soliciting response. WSU mailed the survey packet to the producers in the sample that I provided. 
They sent a post card reminder and mailed subsequent questionnaire packets to producers who did not 
respond to the initial mailing. During that time period NCAE and other endorsing organizations used their 
connections with producers to encourage participation in the survey. Following multiple mailings, WSU 
began the telephone non-response phase of the overall survey, attempting contacts with producers who 
had not responded to the mailed questionnaire. Overall 493 questionnaires were returned on the H-2A 
survey, a response rate of 34%. The resulting sample size is sufficient at the national level for estimating 
the types of items that are in this survey questionnaire, as long as there is a reasonable distribution of the 
sample across the country. 

I examined the distribution of responses across geographic areas and commodity groupings. The 
purpose of this analysis was to investigate whether there were adequate responses geographically and 
from different commodity groupings to ensure that the tabulated responses were in fact representative of 
the nation. There was, in fact, a good distribution of responses across the U.S. Geographically, the 
response rates were over 40% in half of the geographic regions. The region with the Smallest response 
rate (21%) still contributed 82 survey responses. Fruit and vegetable growers and nursery/greenhouse 
operations responded at the highest rates (over 40%), with the response from field crop and livestock 
operations at 31%. The "Other" commodity group, mostly tobacco growers from Virginia, North Carolina, 
Tennessee and Kentucky, had the lowest response at 20%. All of the survey responses were statistically 
weighted with their sampling weights, adjusted for non-response at the strata level. 

I conclude that the summarized data from this survey is a statistically valid representation of H-2A 
participants across the U.S. and of their concerns with the program. WSU prepared a preliminary 
summary of results and is in the process of preparing a more extensive summary that wilt be available in 
October, 

I have spent 30+ years serving U.S. agriculture by providing statistical information that will support a safe, 
sustainable, and affordable food supply. In that light, I find the following preliminary findings from this 
survey most compelling. 
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Agricultural producers do not think that the H-2A program, as currently administered, meets their needs. 

• 47% of producers were 'not at all satisfied" or only “slightly satisfied" with the H-2A program. 

Only 14% of employers were 'very satisfied" or “completely satisfied" with the program. 

(Question 67 of questionnaire.) 

• 54% of those producers were concerned enough that they have contacted their Senators or 
Representatives for help. (Question 65 of questionnaire.) 

The H-2A procedures, as currently administered, have made it harder to get legal foreign workers without 
helping to find domestic workers who are willing to take these agricultural jobs. 

• More H-2A applications are being denied. The percent of H-2A applications that were denied in 
the 3"* and 4'” quarters of 2009 doubled by the same quarters in 2010. (Source: Department of 
Labor's Foreign Labor Certification Data Center) 

• Appeals of these decisions have increased 800% since 2008. (Source: Office of the 
Administrative Law Judges) 

• Producers indicate that it is harder to get agricultural workers through the H-2A program since 
June 1010, In fact, 68,7% of producers said that it is "substantially harder to get certified” or 
“somewhat harder to get certified” under the newer regulations. Only 2,4% of producers said that 
it was “substantially easier to get certified" or “somewhat easier to get certified." (Question 60 of 
questionnaire.) 

• Producers indicated that the newer regulations haven't helped find qualified domestic workers. 
72.5% of producers indicated that their ability to find qualified domestic workers is "about the 
same." Less than 1% (0.8%) of producers thought the newer regulations made it “substantially 
easier to find qualified domestic workers" or “somewhat easier to find qualified domestic workers.” 
(Question 61 of questionnaire.) 

• Producers reported that of the qualified dornestic workers they found through the state workforce 
agencies, 68% did not accept the offered job, 7% accepted the job but didn't start work, 20% 
started work but did not work through the entire contract period, and only 5% actually worked 
through the entire contract period. (Questions 30- 37 of questionnaire.) 

The slow and uncertain nature of the H-2A certification process has created uncertainty and economic 
toss when producers cannot get the workers that they need when they are needed. Many of these are 
small farmers who may not have the financial resources to sustain losses. 

• 16.1% of the H-2A participants meet the USDA definition of a small farm (<= $250,000 gross 
value of sales). (Question 69 of questionnaire.) 
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• 32% of H-2A participating producers suffered economic loss because they were unable to get the 
certified workers that they needed. The survey measured this loss at $150,400,000 in 2010. 
(Question 48 of questionnaire.) 

• Producers, on average, had only 23.6 days, following a decision by the DOL’s Office of Foreign 
Labor Certification, to arrange for workers, get them through the immigration process and 
transported to the worksite. In contrast, OFLC took an average of 38 days to process the 
paperwork and make a decision. (Questions 18-28 of questionnaire.) 

• Because of this 72% of producers indicate that their H-2A workers did not arrive at the worksite 
by the "start date of need”. In the cases where the workers arrived late, on average they arrived 
22 day late. (Questions 1 8-28 of questionnaire.) 

• 37.6% of H-2A participating producers suffered economic loss because their H-2A workers 
arrived late. The survey measured this loss at $169,700,000. (Question 49 of questionnaire.) 

• The survey measured total loss at approximately $320,000,000. This calculates to over $2600 of 
loss per legal foreign worker employed through the program. If the H-2A program expands 
significantly in the future (perhaps due to a mandatory e-verify regulation) without fixing the 
problems that led to these losses, one could speculate that these losses would climb to the 
billions of dollars. 

In conclusion, it is my professional opinion that the results for the 2010 H-2A Participants Survey, 
sponsored by the NCAE, provides new, important statistically based information about the performance 
of the H-2A program from the viewpoint of the program participants. This information should be very 
useful in considering future improvements to the program. 
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Testimony of Elizabeth (Libby) Whitley 
On Bchaif of the 

National Council of Agricultural Employers 
Before the 

House Education and the Workforce Committee 
Subcommittee on Workforce Protections 

Hearing on 

Workforce Challenges Facing the Agriculture Industry” 

September 13, 2011 

Good morning. Chairman Waiberg, Ranking Member Woolsey, and Members of the 
Committee. My name is Libby Whitley, and 1 am the Chair of the II-2A Committee for the 
National Council of Agricultural Employers (NCAE). NCAE represents agricultural employers 
and their as.sociations throughout the U.S. on labor and immigration issues, including many H- 
2A program users. NCAE’s II-2A users range from the West Coast to New England and include 
the nation’s oldest program users. I am also the President of Mid-Atlantic Solutions, Inc. 
(MASLabor) of Lovingston, Virginia, the leading for-profit service provider of H2 gucstworkers 
in the United States. MASLabor serves more than 600 diversified agricultural, green industry, 
and other seasonal employers in more than 30 states. 1 am testifying today on behalf of NCAE 
and its members are grateful for the opportunity to address the Subcommittee today and share 
our views of the dysfunctional H-2A program. 

The U-2A program is the only way for many farmers to hire enough legal workers to 
grow and harvest their crops. Congress created the program with two purposes: (1) to require 
the U.S. Department of Labor (DOL) to admit in a timely manner temporary and seasonal alien 
agricultural workers if there are insufficient able, willing, and qualified U.S. workers to meet 
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workforce needs and (2) to ensure that the admission of alien workers does not adversely affect 
U.S. workers. Unfortunately, DOL singularly focuses on administrative requirements intended to 
ensure employment of U.S. workers. As a recent survey conducted under NCAE’s auspices 
shows, DOL delivers few U.S. workers who want farm jobs, in spite of the extreme costs and 
burdens it imposes on farmers for this purpose. 

DOL does not attempt to meet its other statutory requirement — the timely admission of 
legal workers. This results in serious delays in the admission of needed H-2A workers without 
providing any benefit to U.S. workers. To the contrary, DOL’s program administration threatens 
the jobs of year round U.S. workers and other businesses that rely upon farmers producing labor 
intensive crops. As currently administered, the H-2A program fails to meet its purposes and, as a 
result, the safety net on which these farmers rely for a legal workforce is fundamentally broken. 

For many years farmers have expressed their frustration with the H-2A program and this 
has increased dramatically in the past two years. We hear egregious examples of administrative 
mistakes and arbitrary action taken by DOL on the weekly calls of NCAE’s H-2A users 
committee. From all over the country, farmers tell the same story: regulatory burdens and 
arbitrary treatment that make the system unworkable and drive fanners out of the program, 
imposing hundreds of millions of dollars of losses due to delays in DOL’s processing of 
growers’ applications, and arbitrary and frivolous denials of applications that result in 
unnecessary appeals to the Office of Administrative Law Judges. Rather than rely upon 
anecdotal stories, NCAE decided this past spring to commission a national statistical survey of 
employers using the H-2A program in 2010 to demonstrate to Congress that the H-2A program 
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needs to be replaced with a new program that will ensure the survival of labor intensive 
agriculture. 

NCAE’s National Survey of H-2A Program Users 

I have referred in my testimony to information from a surv'cy conducted by Carol House, 
who designed a nationwide survey of all usere of the H-2A program in 2010 on behalf of NCAE. 
Ms. House is an agricultural statistical expert, recently retired from the U.S. Department of 
Agriculture, where she was responsible for 500 annual statistical releases of the National 
Agricultural Statistics Service (NASS) and the Census of Agriculture. The survey was 
implemented by Washington State University. I will be making reference to the preliminary 
findings of the survey throughout my testimony in order to provide members of the 
Subcommittee some context for my statements. The following comments are based on the 
survey, publicly accessible statistics and examples of H-2A program problems provided by 
NCAE members based on their experience that illustrate the conclusions drawn from the 
statistics. 

E- Verify & II-2A 

The timing of this hearing is critical, as the House Judiciary Comrnittee is expected to 
report out in the coming weeks a mandatory E-Verify program that would exclude an estimated 
70 percent of the seasonal agricultural workforce from employment. In June of this year, 
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Representative Lamar Smith, Chairman of the Judiciary Committee, introduced H.R.2164, the 
“Legal Workforce Act.” This would make E- Verify mandatory for all employers. Although the 
language of the bill contains provisions that implicitly recognize the undocumented nature of the 
agricultural workforce and would delay its mandatory application to farmers for three years, it 
does not provide a long-term solution to agriculture’s need for a workable program. This creates 
the imminent threat of losing the majority of America’s seasonal agricultural workforce, as well 
as year round dairy and livestock workers who do not have access to any legal worker program. 

We have seen the dramatic effect of the passage of a mandatory E-Verify law in Georgia 
this summer as farm workers have not sought jobs in that state, leaving farmers to watch their 
crops rot in the field for lack of workers to harvest them — causing millions of dollars in damage. 
This demonstrates why there is such a critical need for a workable program that will meets the 
needs of labor intensive agriculture. Whether Congress passes mandatory E-Verify or not, the 
states are passing E-Verify laws at a rapid rate and the U.S. Supreme Court this year upheld such 
laws. The current dysfunctional program leaves growers without a safety net and without access 
to a legal workforce. 


The H-2A Program: The Growers’ Perspective 

Why are farmers who utilize the H-2A program frustrated? They are frustrated by 
regulations that changed twice between 2008 and 2010, after having previously been without 
change for the prior 21 years; they are frustrated by being second-guessed by officials at DOL 
with no agricultural background telling them how to operate their farms; they arc frustrated by 
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being disproportionately targeted for Wage and Hour Division audits; and they are frustrated by 
a Department of Labor that seems more interested in creating paperwork and looking for 
mistakes than in administering a program that ensures the employers have access to a legal 
workforce sufficient to sustain the labor-intensive agriculture industry in the U.S. 

Highlights of Survey Findings 

Nearly 50% of Those Who Quit Using the H-2A Program Do So Because of Administrative 
Burdens and Costs. Of those choosing not to participate in the program in 2012, 42% give the 
reason that it is “too administratively burdensome or costly,” as supported by their accounts of 
delayed or denied applications and huge economic losses. Administrative and litigation 
expenses continue to pile up. Nearly half of the employers surveyed state that they are “not at all 
satisfied” or only “slightly satisfied” with the H-2A program; only 14% were “very satisfied” or 
“completely satisfied.” More than half of the employers say that they became so frustrated that 
they complained about the program to their Senator or Representative. Of those choosing to 
remain in the program, nearly 40% cite as reasons for their continued participation that they are 
“dissatisfied with the program, but have no legal alternative” or “anticipate that an electronic 
employment authorization verification program will become mandatory.” 

The Imposition of Large Regulatory Burdens and Costs Docs Not Result in U.S. Workers 
Taking Farm Jobs. Employers reported that of the qualified domestic workers found through 
state work force agencies, 68% did not accept the offered job, 7% accepted the job but did not 
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start and 20% started work but did not work through the entire job contract period. Only 5% 
actually worked through the entire contract period. 

DOL Statistics, Consistent with the Survey, Show that It Historically and Currently Fails 
to Meet Statutory Deadlines for Acting Upon H-2A Applications. Applications Denials 
Have Increased Significantly. Historically, DOL missed its statutory deadlines and workers 
arrived late; however, nearly all employers eventually received approval of their applications. 
Under the new rules, the application approval rate has dropped dramatically. The GAO issued a 
report to Congress in December 1 997, H-2A Agricultural Guestworker Program: Changes 
Could Improve Services to Employers and Better Protect Workers, noting that during FY 1 996 
and the first 9 months of FY 1997, DOL approved 99% of all H-2A applications.' The approval 
rate remained near that level until FY 2010, when it fell to 89%, and has since fallen again to less 
than 78% of the applications processed in the first three quarters of F Y 20 1 1 

While growers using H-2A and DOL may disagree over the specific decisions by CNPC 
for these applications, they would both agree that the decisions are not being made in a timely 
manner in many cases. By law, DOL must make a certification on an H-2A application within 
1 5 days of receipt and at least 30 days prior to the employer’s stated date of need. From 1 997 to 
the present, DOL met its statutory deadlines for handling H-2A applications only 40 to 60 
percent of the time. Moreover, DOL does not appear concerned with this consistent failure to 
meet its legal obligations. 


' http://www.gao.gov/archive/1998/he98020.pdf. 

^ http;//wwsv.foreignlaborccrt.dolet3.gov/quarterlydata.cfm. 
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In annual documents submitted to Congress in support of its budget requests, DOL sets 
forth targets for compliance with these H-2A deadlines. The first year that DOL set compliance 
targets in its CBJ was FY 2006.^ For both FY 2006 and FY 2007, the target was set at 95% - 
that is, the Department would try to issue timely decisions on 95% of the H-2A applications 
received during those years; the actual compliance rates for those years were 57% and 55%.“' 

The Department’s solution to this problem was to lower expectations. The compliance targets 
for FY 2008, 2009, and 2010 were lowered to 60%, 61% and 62%, respectively. * Even these 
modest goals proved to be overly ambitious, as the actual compliance rates for handling H-2A 
applications in a timely manner were 56%, 46% and 58%.® The targets set forth in the 2012 CBJ 
have been lowered again, to 57% for 201 1 and 2012.’ 

DOL Now Rejects Applications that It Accepted in the Past. Employers are reporting that 
applications for temporary labor certifications filed with DOL’s Chicago National Processing 
Center (CNPC) that had been routinely granted in years past are now being denied without 
explanation. Many growers had used the same workers year after year, doing the same specific 
work on their farms with the experience developed over that period. Now, DOL tells them that 
everything must change. In the NCAE survey, 68.7% of growers said that it is “substantially 
harder to get certified” or “somewhat harder to get certified” under the latest regulations, 
compared to 2,4% who believed that it was “somewhat easier to get certified.” Even more than 


^See FY 2010 Congressional Budget Justification ^ Employment and Training Administration, State Unemployment 
insurance and Employment Service Operations, at 58. 

‘Id 

Yd 

Yd as to 2008 compliance rate; 2009 and 2010 rates are from the FY 201 1 and FY 2012 Congressional Budget 
Justification documents, at pages 12 and 65, respectively. 

'FY 2012 CBJ at 65, 
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other industries, agriculture depends on consistent practices and predictability. The current 
regulatory culture deprives growers of that consistency. 

Examples of typical arbitrary and unreasonable deficiencies and denials follow: 

Application Denials and Deficiency Notices Based on Small Errors or Inconsistencies in 
Paperwork— “White Out " and Zip Codes. Even where growers adjust to the new requirements 
of the most recent set of regulations, they see their applications denied for small errors or 
inconsistencies in submitting the paperwork. As shown in the nationwide survey, where growers 
receive a “deficiency notice” from DOL on their application, a handful of these notices actually 
relate to the wage rate or other substantive conditions of the proposed work, but 58%, by far the 
greatest portion, arise from small errors and inconsistencies in the application.® 

Applications have been held up because the grower could not fit the detailed information 
requested into the small boxes on Form ETA 790, even though the employers wrote “see 
Attachment 1” and provided the required information on separate sheets of paper. In the past, 
CNPC had consistently accepted such applications for certification, including applications earlier 
in the very same growing season, but suddenly began issuing Notices of Deficiency based on 
this, stating that the employer should instead answer within the limited space. If an employer 
uses too few words in that space, he or she risks having the application denied for not providing 
enough information for DOL to consider the application. 

Applications were rejected by DOL because the employer needed to correct the form and 
used correction fluid or “white-out” when completing the form. Employers have had 
^See attached survey results, at p.3. 
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applications denied for transposing digits in a zip code on Form ETA 790. These application 
forms are not easy to complete, 89% of H-2A users reported using an agent to help them 
complete the forms, and they still spent more than 185,000 hours on this paperwork in 2010. 

Rejection of Applications for Word Choice. Growers have had their applications turned 
away by DOL for hyper-teChnical issues of word choice. For example, as set forth in the H-2A 
regulations, employers must pay the wage rate required at the time the contract begins. If that 
rate increases during the contract period, the employer must pay a higher wage, but if the wage 
decreases, may pay the lowered wage. In past years, applications were approved where the 
advertising for the job set forth the wage to be paid but indicated that it may change. Recently, 
DOL has rejected language that stated “the required wage may be higher or lower than it is at the 
time of filing this job offer,” and required that the order state “the required wage may be different 
than it is at the time of filing this job offer.” DOL never explained how these two wordings are 
actually different or would provide any extra information to applicants, but the delay cost the 
grower weeks of work while the wording was changed to meet DOL’s new preference. 

Denials or Deficiency Notices Because DOL Officials Dictate When and How Farmers 
Should Conduct Their Farming Operations. Beyond the challenges of simply completing the 
forms required by DOL, DOL officials at CNPC have been denying applications from growers 
based on second-guessing matters of farm operations. For example, CNPC denied several 
applications from growers for including an earlier or later starting or ending date in their 
application than in the prior year’s application. The CNPC denied an application from an 
employer in Massachusetts because the season shown on the application began in February and 
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the Certifying Officer processing the form in Chicago decided that nothing could be grown there 
in February, When the employer explained that it was using greenhouses and needed workers to 
begin planting in the greenhouses so that the crops would be ready by summer, DOL eventually 
granted the certification, but only after weeks of work had been lost. 

in another case, DOL denied the application of a Connecticut apple orchard, telling them 
that the orchard had the incorrect season for growing apples. The employer’s 2009 application 
was approved for April through December 2009. In 2010, facing financial limitations, the 
employer could only afford to use workers for June through October, and his application for that 
period was also approved. When filing the paperwork for the 20 i 1 season, the employer was 
again able to apply for workers from April to November. DOL denied the application, telling the 
employer, a family-owned orchard, that the correct season for doing this work was June through 
November and not April through December, even challenging whether the work was “seasonal 
or temporary” at all. The orchard owner had to explain that workers prune the trees and maintain 
farm equipment in the spring, and that the growing cycle may vary with the weather in a given 
year. After weeks of unnecessary delay, the application was approved. 

In the past, DOL had regional offices and personnel with agricultural expertise who could 
address what the “normal and accepted experience qualifications,” e.g. “experience” — ^should be 
for a given candidate for an agricultural job. Today, those decisions are made in Chicago, with 
CNPC personnel dictating what experience or other qualifications are appropriate for particular 
agricultural work. Although “prevailing practices” surveys used sometimes used to shed light on 
this issue, these are often unreliable and often not statistically defensible. CNPC now routinely 
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challenges experience requirements, issuing deficiency notices until the grower accepts DOL’s 
requirement or appeals. Several examples illustrate the arbitrary decisions DOL has made this 
past year that has resulted in an unprecedented number of appeals. 

DOL refused to accept a Georgia farmer’s 30 day experience requirement for pruning a 
fruit orchard, notwithstanding the fact that it was supported by an agricultural extension agent 
from the University of Georgia who indicated that an inexperienced worker could cause the loss 
of a crop and damage trees. The grower had to appeal. A Texas farmer who required a 
commercial driver’s license (CDL) to operate trucks to haul farm products and livestock had its 
application rejected. When it changed its application to eliminate the CDL requirement it again 
had its application rejected because DOL changed its mind and wanted a CDL requirement. 

Arbitrary DOL Deficiency Notices and Application Denials Require Farmers to Take 
Costly Legal Appeals. While the CNPC will sometimes relent when the grower responds and 
explains the issues in the application, more often, these denials result in fully-litigated appeals to 
the DOL Office of Administrative Law Judges (OALJ). The recent flood of denial letters has led 
to a corresponding spike in the number of OALJ cases filed. For the 15 years from 1995 through 
2009, the average number of OAU appeals filed each fiscal year was 18.4.’ To date in FY 201 1, 
there have been 442 OALJ appeals filed, a total that before now took decades to reach. 37% of 
employers forced to file appeals had to retain lawyers. In the vast majoritj' of these cases, an 
initial denial by the CNPC resulted in an appeal to the OALJ, at which time the DOL Solicitor’s 
Office concluded that CNPC’s position is indefensible and agrees to remand the application to 


’ All docket information for OALJ appeals is from www.oalj.doI.gov/LIBrNA.HTM. 
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the CNPC for approval, weeks after the original determination, and often after the date on which 
the workers were needed. 

All of this unnecessary delay and administrative proceedings costs taxpayer dollars and 
imposes significant burdens on growers, even if the OALJ agrees with the employer and directs 
the CNPC to approve the application. In some cases, there appears to be no justification but 
delay. In one case, an Arizona grower applied in August 2010 for 500 H-2A workers to pick 
cantaloupes during a very brief harvest season of October 5 to November 19, 2010. CNPC 
denied the application, the grower had to appeal to the OALJ, and DOL finally agreed to certify 
the application for 499 workers instead of 500 on October 25, 2010 — after a third of harvest 
season had passed. A California lettuce grower had to appeal from a CNPC denial, only to have 
DOL approve the application for 138 instead of 140 workers, but 5 days after the date that the 
workers were needed to begin work. DOL finally conceded that it should have granted a 
Montana cattle rancher’s application after an ALJ appeal, but did so in March 201 1 for workers 
needed from December 1, 2010 to April 30, 201 1. 

Even the Administrative Law Judges hearing these appeals have grown frustrated with 
the Department’s handling of H-2A applications. In a recent case, CNPC denied the grower’s 
application because the employer did not file a recruitment report on the Sunday prior to the 
Monday on which the employer was notified that the recruitment report was due, forcing the 
grower to file and litigate an appeal to the OALJ. The Judge chastised the Certifying Officer, 
stating that, “it is a patently inefficient and unnecessarily expensive way to proceed. 1 implore 
the Office of Foreign Labor Certification to review this policy of the CNPC and consider the 
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costs it imposes on employers, the administrative review process, and the public coffers.” in 
the end, the Judge attributed the CD’s decision to force the employer to file an appeal to “a 
breakdown in common sense.” 

DOL’s Delays and Arbitrary Denials of Applications Results in $320 Million Dollars in 
Economic Loss to Farmers. 72% of Growers Report Workers Arrived on Average 22 Days 
Late. These processing delays result in delays in recruiting workers and bringing them to the 
farm (all at grower expense) for crops that are inherently time-sensitive. The NCAE survey 
showed that 72% of growers reported that workers arrived on average 22 days after the “date of 
need” for them to begin work. These delays resulted in more than $320 million in economic 
losses for these farmers. The harm that results from an arbitrary denial is illustrated by a New 
York farmer who had to take 1,000 acres of onions out of production and plant mechanically 
harvested com instead, as a result of an unjustified denial of an application. This resulted in the 
farmer’s payroll going from $2.5 million to $70,000. Local businesses suffered from the decline 
in spending from the seasonal workforce that otherwise would have benefitted them. 

It is estimated that 70% of the seasonal agricultural workforce is comprised of workers 
providing documents that appear legitimate but are not Less than 4% of the seasonal 
agricultural workforce is represented by H-2A workers. If E-Verify is mandated and works as 
intended, 66% of the workforce would have to be replaced with H-2A workers. Given the H-2A 
program’s current inability to provide a timely legal workforce at current levels, enactment of 
mandatory E-Verify legislation without congressional enactment of an alternative workable 


Virginia Agricultural Growers Association, 20U-TLC-00273. 
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program, the $320 million in current losses could easily rise into the billions of dollars every 
year. 

Wage and Hour Enforcement Growers able to get applications accepted by CNPC face 
further challenges from DOL, Only 8% of H-2A employers report being audited by DOL’s 
Wage and Hour Division before participating in the program, compared to 35% once they started 
participating. This incredibly high level of auditing would perhaps be justified if Wage and Hour 
investigators were finding frequent or large violations among H-2A employers, but they simply 
arc not. Of the 64, 978 compliance actions by WHD from 2008 to 2010 in WHD’s “Wage and 
Hour Investigative Support and Report Database” (WHISARD), only 301 involved H-2A 
violations." Even for those oases, where actual violations were found, the average amount of 
back wages and civil money penalties per employee were $1 ,323 for H-2A cascs.'^ By contrast, 
cases involving H- 1 B violations involved $ 1 3,8 1 8 per employee and Davis-Bacon Act cases 
involved $3,244 per employee.'^ From 1998 to 2008, 2.6% of all WHD cases involved 
agricultural employers, even though only 1.4% of American workers were employed in that 
sector.'^ The DOL’s disproportionate focus on agriculture, in general, and H-2A users, in 
particular, speaks to DOL’s hostility to the program rather than to any actual measure of 
compliance. 

The Wage and Hour Division under the new H-2A regulations is seeking severe penalties 
and back pay for minor technical violations that do not harm workers or deprive them of their 

http://ogesdw.dol.gov/raw data catalog.php 
'^Id 
"Id 

http;//www.iiol.gov/whd/resourccs/stnategicEnforccmcnt.pdf at pp. 8, 20 (WHD study of enforcement efforts). 

14 


VerDate Nov 24 2008 


09:10 Jan 12, 2012 Jkt 071756 PO 00000 Frm 00303 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



298 


legal rights. DOL has been seeking astronomical fines in the hundreds of thousands and millions 
of dollars from growers who gave late notice to DOL that workers had voluntarily quit their jobs 
or were fired for just cause. In addition to seeking up to $1,000 in civil money penalties for each 
worker for whom notice was untimely, DOL is demanding that the growers pay the workers 
three quarters of the wages they would have been paid for the entire contract period had they not 
quit, even though the workers voluntarily quit and did not complain about any mistreatment. By 
contrast, the Department of Homeland Security has an identical notice requirement with regard 
to H-2A workers who quit theirjobs. DHS imposes a $10 fine for failure to provide timely 
notice. That’s it. 

DOL’s punitive regulatory approach is counterproductive to its mission to protect jobs for 
U.S. workers. To the contrary, it is crippling businesses and their year round U.S, workers. It is 
also forcing employers to suffer the expense and disruption of litigation in defending themselves 
from overreaching charges. 

Conclusion 

The threat of enactment of mandatory E-Verify this Congress looms over any discussion 
of H-2 A. Agriculture is an extremely labor-intensive business. American growers need to have 
access to workers to plant, tend, and harvest their crops. Enacting E-Verify will take away 
hundreds of thousands of these workers, forcing growers to turn to H-2A for legal workers. The 
current dysfunctional system has proven to be dramatically insufficient to meet even the current 
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needs of these growers. Legislation that would drastically increase the demand on an already 
broken system would prove disastrous. 

NCAE strongly urges this Subcommittee and the Congress to enact a seasonal farm 
worker program that is not based on the H-2A structure. History has shown that it simply does 
not work. The current statute has been interpreted in completely opposite ways by the last two 
Administrations, demonstrating that a new statute is required. NCAE strongly believes that a 
new farm worker program must be enacted as part of the E-Verify legislation. We cannot 
gamble that Congress will address this important issue at a later time — ^when it is too late. 

Thank you for the opportunity to testify on behalf of NCAE. 
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National Milk Producers Federation 


2101 Wilson Blvd., Suite 400, Arlington, VA 22201 
703.243.6111 • www.nmpf.org 

"Connecting Cows, Cooperatives, Capitol Hill, and Consumers" 
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October 4,2011 

Honorable Charles Schumer 
Chairman 

United States Senate Judiciary Canmittee 
Subcommittee on Immigratlai, Refugees and Border Security 
224 Dirksen Senate Office BuildmgG 
Washington, DC 20510 

Honorable John Comyn 
Ranking Member 

United States Senate Judiciary Committee 

Subcommittee on Immigraticxi, Refugees and Border Security 

224 Dirksen Senate Office Building; 

Washington, DC 20510 

Dear Chairman Schuma- and Ranking Member Comyn: 

'fhank you for the opportunity to express the views of the dairy industry on the urgent situation 
regarding foreign agricultural l^r and the unique labor issues feeing fee dairy industry. We greatly 
apjMreciate your efforts in bringing these issues to the forefront of fee l^islative process. With fee 
possibility of fee E-Verify program becoming mandatexy few fee agricultural sector, it has become more 
important than ever for our immigration system to provide a legal, reliable and accessible foreign 
workforce to the dairy industry thrmigh a radcmal and efficient guestworker program. We agree that 
proposals to simply legalize the undocumented workforce will not work and will not provide a lasting 
solution to agriculture’s labor needs. 

The National Milk Producers Federation (NMPF). based in Arlington, V A, develops and carries out 
policies that advance fee well being of our natien’s dairy producers and the cooperatives they own. The 
members of NNtPF’s 31 cooperatives, representing over 40,000 farms, produce the majority of the U.S. 
milk supply, making NMPF fee voice of dairy producers txi Capitol Hill and with government agencies. 


ScIbM C«intyCi>«p 


Our industry is one of the largest and most robust of fee U.S. agricultural sector. 

Nearly 55,000 comme’cial dairy formas produced 192.8 billion pounds of milk in 2010, worth S 31.4 
billicm. This had a conservative economy* wide impact just between milk production and milk 
processing of nearly $800 millicwa in economic activity and 1.15 million jobs. 

Preserving a vibrant dairy producer cewnmunity in America is essential to maintaining the economic 
health of nuat communities across fee country, and is critical to ensuring the continued availability of 
wholescsne, fresh, safe, American-produced foods for fee American people. Reliable and timely access 
to legal foreign labor when there are insufficient U.S. workers available to a specific sector of the 
economy like dairy is a critical element in pursuit of this goal. 


Jerry Kozak, President/Chief Executive Officer Randy Mooney, Chairman 

www.nmpf.org 
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There is a Persistent Shortage of Workers in the Dairy Industry 

It is generally acknowledged that shalages of domestic labor in all agricultural sectors have increased 
over the last two decades. The impcrtanc* of immi^ant workers in the United States agricultural sector, 
and the dairy industry in particulM", canned be ova^ed. Independent estimates indicate that at least 
fifty percent of the U.S. dairy ferm WOTkfi»’«» is c(xnprised of foreign-ix)m wOTkers from Mexico and 
Central America. Because of the U.S. Departmait of Labor’s refusal to include dairy workers in the H- 
2A temporary agricultural wwker and due to the general unavailability of permanent work 

authcH-ization for foreign workers, many dairy opo-atiwis around the country likely, but unknowingly 
employ workers vdio are not i^operfy authorizwi to work. 

The dairy industry today simply ranntS c^wate wlhout immigrant workers. As our economy has 
become more service-(xiented, our produ<»rs have fixind it harder and harder to hire Ama'icans to work 
on their farms. Even in this time of hi^ unemployment, CHir dairy farmers universally report an 
inability to find enough American workers to fill dairy worker jobs even if they offer better pay than 
other job. Dairies all around this country consistoitly seek American workers from their local 
communities, at hi^ly competitive wages, but sufficient numbers of local workers are simply not 
available or not interested in working wi dairy farms. The chaliraige of hiring workers in 201 1 is no 
different than in 2008, when NMPF conducted a sirvey to quantify the workforce hiring practices of 
dairy foms. That survey found that U.S. dairies onployed 138,000 full-time equivalent wo’kers, of 
which an estimated 57, (WO, or 41%, were fo-elgncrs. That ^irvcy is available here; 
www.nmDf.oru/files'fiie/NMPP%20lmmigration%2QSurve\'%20VV'eb.pd f 

The same is true for virtually all of agricultural labor. There is abundant and conclusive evidence that 
most Americans these days are just not willing to aigage in agricultural work. Such evidence is 
frequently dismissed by those ii^ose argumaiis reside in outdated notions of a rural American of days 
gone by. The pcrsistait shortage of domestic labor has left many formers unable to expand their 
operations, vriiidi would enable them to cewnpete mcffc aggressively with foreign competitors. 

The Dairy Industry is Excluded frinn the H-2A Program 

The dairy industry has some unique qualities that set it apart from other sectors of the a^icultural 
industry. Dairy production is typically a seven-day-a-week, year-round endeavor. Our cows require 
constant, daily care and handling. Unlike most other agricultural production, there is no “season” in 
dairy production. Unfortunately, this nation’s single agricultural visa program, the H-2A program, 
focuses on a seasonal or ttanporary need fw workers, and generally excludes dairy farms from 
participation. See 8 U.S.C. l101(aXi5XH)(iiXa) (pCTffxming ag-icultural labor or services “of a 
temporary or seasonal nature”). Althou^ the Department of Labor has made exceptions to this 
s^sonal requirement for othCTS in agriculture, such as ^eepherders, the Department refuses to provide 
a similar accommodation for dairy. 

Therefore, the dairy industry is facing the same shortage of domestic workers that is foced by the rest of 
agriculture, but wiA one glaring difference: we are unable to utilize the I-I-2A agricultural worker visa 
pro^am to hire legal forci^ workers. While we believe the current H-2A program is deeply flawed, 
our exclusion fresn the c»ily optiwi for hiring legal foreign workers, brings heightened business and 
legal risks for our member forms. The feet that an agency of the U.S. Government consciously treats 
one sector of agriculture differently is simply and fundamortaliy unfair. America’s dairy formers need 
and deserve the same access to legal foreign workers as other sectors of the agricultural industry. 

Unfortunately, it appears that this injustice is not fully remedied in .several of the agricultural 
guestworker visa bills curraiily under consideration in Cemgress. Several of these bills (S.l 384; H.R. 
2847; LLR. 2895) specifically slate that dairy wwk would be eligible for the agricultural guest worker 
pro^am, but they foil to allow for full-year CTnpbyment. Only S.852; H.R. 1 720; and H.R. 3024 would 
pennit foil-year dairy employmait foou^ a ^est worker program, whiifo is essential for AmaicOT 


Jerry Kozak, Presdent/Chief Executive Officer Randy Mooney, Chairman 
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dairy farms to succe«i and effectively conpete in the global marketplace. NMPF strongly believes that 
when Congress considers e^blijfting or reftHining an agricultural guestworker visa program, that 
program must enable ye^-round wwk fw dairy WOTkers. NMPF canned support any visa program that 
treats dairy in the same manner it treate a seasonal agricultural industry. 

E-Verify without an Effective Agrfetilfaral G^tworker Program will Decimate the Agricultural 
Sector 

The agrioillural sectcM’, and the dairy industry in particular, faces unique challenges in meeting its 
workforce needs. In addition to the graeral imwillin^ess of American workers to engage in farm 
labor, we deal wth a hi^ly peri^able product that must be quickly processed and sold or it is 
worthless. These challenges are inhwoit to all of a^icuitural {M’oduction, but are especially critical to 
dairy, and must be accommodated Annigh an effective guestworker program in erder for America’s 
farma-s to continue to lead the wwld in agricultural production. 

Simply stated, the majority of our ag'icultiffal worlffirs are already foreign-bom. Even in these tim^ of 
elevated unemploymait, Acre still is a shertage of donestic workers willing to work in ag-iculture. 

The dairy industry would have fewer concerns with mandatory E-Verify and increased worksite 
enforcement if Ae Cemgr^ would also provided us wiA an effective guestworker program to meet our 
labor needs, including a paA to provide current undocumented workers wiA a possibility to apply for 
any new work program. Whhoot an effective guestworker program, Ae stability of Ae entire 
agricultural sector is at risk and we could experience a severe disrupticxi in our domestic food supply at 
a time of dramatically rising food prices worldwide. 

A di.sruption in dcxnestic production will likely result in a significant amount of agricultural production 
being shifted abroad, vAcre there is an abundant and steble work force. Our nation will grow 
increasingly dependent on imported food, Aousands of American farms will fail due to misguided US. 
policy, and a feilure to {x-ovide a guestworker program Aat meets our labor needs. In addition, many 
farm-dependent jobs will be lost, severely damaging rtiral ccxnmunitles Aroughout Ac United States. 
Reliable sources ^timate Aat for every agricultural job lost, four farm-dependent jobs primarily filled 
by US-bom wwkers will be lost as well. 

There is a simple alternative to rising food prices, a loss of domestic production, a loss of farm income, 
a loss of on-feim and farm-dependent jobs, diminished economic activity, and increasing reliance on 
foreign natitxis to feed Ae American people. Congress needs to address Ae persist«mt labor Aortages 
faced by agriculture. If Congress is gomg to «iact a nationwide E-Verify requirement, Aen it also 
needs to provide agriculture wiA a workable guestworker program to meet our future needs and a 
means to allow those who arc currently working in undocumented status to be eligible for Aat 
guestworker fK-ogram, The failure to do so risks severely damaging Ae economic vitality of the nation’s 
entire agriculture sectw. 

NMPF Recommendations for Agricultural Worker Immigration 

NMPF appreciates Ae opportunity to present Ae Subcesnmittee with a set of principles Aat our 
immigration taskforce has formulated over Ae past several years. 

Current Undocumented Workers: Fairness and economic reality dictate Aat Acre should be a 
meaningful waiver of inadmissibility for current undocumented agriculture anployees. NMPF 
recommends Aat Aese individuals be permitted to change Aeir status inside Ae United States and be 
able to participate in any future agricultural guestworicK" visa program. Our workers possess skills and 
training Aat make Aem essaitial to Ae fwoper functicning of our dairy farms. There is simply no 
replacement workforce available to tfairy Arms, and Ae loss of the majority of our current workforce 
would decimate our industry. 


Jerry Kozak, President/Chief Executive Officer Randy Mooney, Chairman 

wwvv.nmpf.org 
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Future Flow of Workers/Elemeofa of an Agricultural Guestworker Program: 

In order to avoid in the fiiture a repeat ofthe workforce situation we now face, the future flow of 
workers must be addressed throu^ a rational agricultural guest worker program. NMPF believes that 
the current H-2A program is deeply flawed, and must be reformed or replaced. We believe any 
agricultural guestworker program should adqtt the following principles: 

• Seasonality: Dairy producers must be included without regard to the seasonal 
or temporary nature of employment. Legislation must explicitly provide that 
dairy farms are eligible without having to show a need for workers to engage 
in jobs that are "temporary or seasonal in nature." 

• Duration: The initial term of admission of any agricultural gue.stworker visa 
for dairy workers should be for at least three years with unlimited renewals of 
three years. As previously stated, dairy farms require a stable, year-round 
workforce. Forcing our employees to leave for two months each year will 
greatly disrupt operations and make any visa program virtually useless to dairy 
farms. 

• Labor Attestation instead of Labor Certification; We advocate a simpler 
attestation-based application process like that proposed in the prior AgJobs 
legislation and in the short-lived 2008 Bush administration H-2A regulations, 
rather than the currently onerous labor certification process. The current 
Department of Labor application, recruitment and certification process is 
overly cumbersome and produces few in any measurable benefits. These 
needless and time consuming bureaucratic obstacles should be eliminated. 

• No 50% Rule: We support eliminating the current burdensome H-2A 
requirement that forces employers to hire any worker who applies during the 
first half of the contract period even after the employer has paid to bring guest 
workers to the farm. This counterproductive rule forces employers to fire 
highly productive and experienced foreign workers to make room on the 
payroll for a new hire, who often quits the job after a few days. 

• No “Touch Back” Requirement; Once a guest worker receives a visa, the 
employee should not be required to leave the U.S. for a period of time before 
he/she is eligible to return and work. Currently, a worker with an H-2A visa 
can theoretically remain in the U.S. continuously for three years by working at 
a series of different jobs, but the worker must then return home for six months 
before being eligible for another H-2A visa. 

• Replace the Current Adverse Effect Wage Rate (AEWR): Any required 
wage in the program should be an actual market-based wage. For example, the 
program could require a local prevailing wage or some modest premium above 
the state or federal minimum wage. AEWR wage rates are usually significantly 
higher than actual local prevailing wages and can significantly increase from 
year to year. 

• No 3/4 rule: We do not believe that the employer should have to guarantee a 
right to work for % of the contract period. Dairies need to be able to reassess 
workforce needs based on market conditions. 


Jerry Kozak, President/Chief Eiccutive Officer Randy Mooney, Chairman 
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• No Housing Requirement; Empbyers should not be required to provide 
housing for workers. No other visa program requires housing to be supplied by 
the employer. 

• Association Filings to Minimize Farmers Paperwork: Any guest worker 
program should specifically prescribe that agricultural organizations or 
associations will have the right to file all of the paperwork required by the 
Government agencies necessary to obtain foreign labor for their member 
farms. Additionally, the association or organization should have the right to 
file for multi-state, multiple unnamed workers in a single application. 

• Transportation Fee: Any employer should only be required to pay 
transportation fees if the employee’s position is terminated prior to completion 
of the agreed contract. This is in congruence with the H-IB program, 

• Process for Additional Rules: Any additional rules regarding an agricultural 
foreign worker program should be promulgated through a federal rule-making 
process that addresses the concerns of the agricultural workers. 

• F’amily Relationship Status: A guest worker should have the opportunity to 
bring his/her immediate family on the same timeline as the guest worker visa. 
Immediate family should relate only to their spouse and all children under the 
age of 21. 

• Guest Worker Job Flexibility; If an employee is terminated prior to the end 
of his/her visa, that employee should have the opportunity to apply to work 
with another dairy farm -upon notice to the Government. 

Conclusion 

In conclusion, NMPF recognizes that the situation regarding foreign agricultural labor is at a critical 
juncture. An enforccmcnt-only regime, without a rational guest worker program and a process that 
allows the undocumented to participate in that guest vrorker program, will devastate the dairy industry, 
the ag-icuUure sector and rural America. 

We appreciate the efforts of the Subcommittee in its recognition of these problems and the potential 
catastrophic effects on apiculture if a solution is not formulated. While these problems are quite urgent 
and complex, NMPF is confident that wwking together we can solve these long-standing Issues. 


Jerry Kozak, President/Chief Executive Officer Randy Mooney, Chairman 

www.nmpf.org 
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Northeast Dairy Producers Association, Inc. 


Progressive business managers focused to the future. 
I0.S1 Bailey Rd., Fabius, NY 13063, (315) 683-9268 


FACT SHEET 


NEDPA Mission Statement: 

The Northeast Dairy Producers Association, Inc,, formed in 1993, is a group of forward-looking 
dairy producers committed to an efficient, profitable, environmentally responsible and consumer 
conscious dairy industry in the Northeasst. 


This mission is accomplished by; 

• the free exchange of ideas among dairy producers through producer meetings, tours, and 
publications, 

• providing a leadership role and financial support for solving industry issues, 

• developing and supporting programs that encourage young people to establish careers in 
the dairy industry, 

• using a unified voice to take assertive stands on sensitive issues as we work with 
government to formulate policy and ensure the best business climate in the Northeast. 


Membership Demographics: 

NEDPA has 145 producer members on 104 ftirms representing 107,000 cows or approximately 
20% of the cows in New Y ork. Farm sizes range from 1 20 cows to 4,000 cows. Producer and 
heifer grower members arc in 7 states: Maine. Maryland, Massachusetts, New Hampshire, New 
York, Ohio and Vermont with the majority located in New York. 

NEDPA has 120 associate industry (non-voting) members additionally located in: Connecticut, 
Iowa, Kentucky, Pennsylvania, Wisconsin and Canada. 
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Northeast Dairy Producers Association, Inc. 


Progressive business managers focused to the future. 
i051 Bailey Rd., Fabius, NY 13063,(315)683-9268 


October 6th, 2011 

The Honorable Charles Schurncr 
Chairman 

Subcommittee on Immigration, Refugees and Border Security 
224 Dirksen Senate Ofllcc Building 
Washington, DC 20510 


Re: Senate Judiciary Hearing on Immigration and Agriculture 


Dear Chainnan Schumer: 


The Northeast Dairy Producers Association opposes any “enforcement only” type of legislation such as 
mandating e-verify for dairy farms without a viable option for retaining the current workers. Dairy is not a 
seasonal business, thus programs, like H2A, that may work for other agricultural industries do not work 
for dairy. We depend on immigrant labor for critical jobs such as milking of cows and care of calves; 

Jobs that, even in today’s economy, we find most Americans arc not willing to do. Without a provision for 
our CLiiTent workers, our farms will not be able to function cfTcciivcIy, putting the health of our cattle and 
the success of our farms at risk. The state of Alabama is the most recent example of what will happen in 
an enforcement only type of environment. The day after the legislation was passed thousands of workers 
did not show up to harvest crops and school children did not show up for classes in their schools. 

We recognize the need to deal with the current state of affairs with our immigrant workforce, but w^c 
plead for a vSolution that will take into account the reality of the present situation in production agriculture. 
A practical program providing for our current workers and a visa that is simple to use while also allowing 
the hiring of foreign workers with relative ease is what is needed. Without such an option, dairy and 
other agriculture dependent upon these workers will be devastated triggering a ripple effect throughout 
the nation, hurting thousands of jobs and businesses. 

Thank you for your consideration. 

Respectfully, 

Caroline H. Potter 
Executive Director 

Northeast Daily Producers Association 
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October 18, 2011 


The Honorable Charles Schumcr, Chair, 

Judiciary Subcommittee on Immigration, Refugees and Border Security 
United States Senate 
Washington, DC 20510 

The Honorable John Cornyri, Ranking Member, 

Judiciaiy Subcommittee on Immigration, Refugees and Border Security 
United States Senate 
Washington, DC 20510 


Hearing on “America’s Agricultural Labor Crisis 
Enacting a Practical Solution” 

Statement of Tom Tracy 
Legislative Affairs Officer 
Northwest Farm Credit Services 

Northwest Farm Credit Services appreciates the opportunity to comment on the need to create a 
practical solution to address agricultural labor availability issues. Northwest Farm Credit 
Services (NWFCS) serves farmers in the states of Washington, Oregon, Idaho, Montana and 
Alaska. We serve approximately 12,500 customers in our five-state region. 


The availability of a reliable source of farm labor is critical issue facing farmers throughout the 
country. Agriculture is a major industry in the Northwest and is responsible for employment of 
hundreds of thousands of individuals in tliis part of the country. Farm businesses are increasingly 
concerned about maintaining a stable agricultural labor force necessary for labor intensive 
operations that produce fruit, vegetable, nursery and dairy products. Our ability to be competitive 
in a global economy depends on access to a stable labor supply. 

Over the years many Northwest farm businesses have found it nearly impossible to hire local 
workers that will stay on the farm and have come to rely on foreign workers. In hiring workers, 
farmers have appropriately required the necessary identity and work authorization documents. 
There is a signincant concern that these documents arc in many cases improper. 

The current H-2A temporary and .seasonal farm worker program has been ineffective. The H-2A 
program is viewed by many of our customers as burdensome and costly and creates uncertainty 
as to whether or not the farm will have the necessary labor force to successfully plant or harvest. 
Further, the program is not available for most dairy farm workers who work in year-round 
positions. Most tanns simply do not have the necessary personnel and human resource staff 
necessary to navigate the H-2A program. 
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Northwest farmers desire to have a legal workforce that they can rely on and that will provide the 
necessary long-term stability in enable the farm to invest in the future. The current situation in 
which farms face various immigration enforcement actions and the potential for mandatory' E- 
Verify is undermining labor-intensive farm operations that create economic activity in 
communities and arc responsible for farm and off-farm employment opportunities. 

Northwest Farm Credit Services strongly urges the Senate to develop a workable guest worker 
program that will include all agriciillural commodities and reduces the burdens and uncertainties 
that farm employers face in using foreign labor. An effective guest worker program will help to 
grow American agriculture and e.xpand economic opportunities for American citizens. 


Tom Tracy 

Legislative Affairs Officer 
Northwest Farm Credit Services 
1700 S Assembly Street, Suite 305 
Spokane, WA 99224 

Phone: 509-340-5409 
tom.tracy@farm-crcdil,com 
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Critics of tough Alabama immigration law 
appeal 

(Reuters) - A coalition of civil rights and immigrant advocacy groups Filed an appeal on 
Thursday of a federal judge's ruling that let stand much of Alabama's tough new immigration 
law. 


The groups, along with President Barack Obama's administration and church leaders, have 
sought to block what is widely seen as the toughest state crackdown on illegal immigration. 

Chief U.S. District .ludge Sharon Lovelace Blackburn ruled on Wednesday that Alabama could 
begin requiring public schools to determine the legal residency of children. 


She also gave the green light for police to detain people suspected of being in the United States 
illegally if they cannot produce proper documentation when stopped for any reason. 

Alabama Governor Robert Bentley and fellow Republican lawmakers hailed the judge's decision 
as a major win in their efforts to curb illegal immigration in their state. Federal judges have 
previously blocked key parts of other immigration laws passed in Georgia, Arizona, Utah and 
Indiana, 

The Obama administration argues that the U.S. Constitution bars states from adopting 
immigration measures that conflict with federal laws. 


But conservatives complain that the federal government has failed to sufficiently stop the flow of 
illegal immigrants into the country, forcing states to take action to protect their borders and jobs. 

The plaintiffs group in the appeal, led by the Hispanic Interest Coalition of Alabama, also filed 
an emergency motion on Thunsday seeking to keep some disputed parts of the law from taking 
effect pending a review by the 1 1th U.S. Circuit Court of Appeals. 

LEGAL FIGHT CONTINUES 

The latest legal challenge comes as no surprise. Supporters of the law also have vowed to 
continue the court fight, with the aim of getting the entire law in effect. 


Blackburn temporarily barred the state from making it a crime to knowingly transport or harbor 
an illegal immigrant or prohibiting illegal immigrants from attending its public colleges. 

"The overwhelming majority of people in this state arc supportive of this law," said Republican 
state Representative Jim McClendon, a co-sponsor of the measure. 

"The opponents lost hands-down in the legislative process, so now, they're turning to the court 
system to see if they can find somebody who sympathizes with their position." 
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University of Alabama constitutional law professor Br\'an Fair said he thinks opponents have a 
shot at getting some of the more controversial provisions of the law overturned by a higher court, 
specifically those involving schools and police. 

"I think those provisions invite racial profiling, and 1 think racial profiling violates the equal 
protection clause of the 14th amendment," Fair told Reuters. 

Educators and law enforcement officials in the state were among those waiting for guidance on 
how to proceed as the court battle plays out. 

"At this point we do not know if that will involve a stay of the law from going into effect beibre 
the appeal is heard," said Randy Christian, chief deputy ofthe .leffcrson County Sheriff 
Department. 

"We also have to get some answers on how we actually enforce it and how we can do so without 
involving racial profiling." 

Alabama Agriculture Commissioner John McMillan said a statewide web seminar series would 
be held on October 14 to help instruct farmers on how to comply with the new law. 

The measure already has had an impact on the state's agribusiness, with McMillan and others 
telling of crops rotting in fields as a result of day laborers leaving the state ahead ofthe law 
taking effect. 

"This law contains many provisions with stiff fines and penalties," McMillan said in a statement. 
"It is critical for farmers and agribusinesses to understand fully how this law applies to them." 

(Writing by Colleen Jenkins; Editing by GrcgJVlcCime) 


http://www.reuters.eom/article/20n/09/29/us-immiQration-alabama-idUSTRE78S5J820110929 
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Statement of 

Arturo S. Rodriguez 

President of United Farm Workers of America 


Before the Senate Committee on the Judiciary’s Subcommittee on 
Immigration, Refugees, and Border Security 

‘America’s Agricultural Labor Crisis: 

Enacting a Practical Solution’ 

October 4, 2011 


I would like to thank Chairman Schumer, Ranking Member Comyn and all the members of the 
committee for holding this hearing and for inviting me. My name is Arturo Rodriguez. 1 am the 
President of the United Farm Workers. 

Today, across America the harvest .season is just Finishing. At its peak, more than a million men, 
women, and children were toiling in our nation’s fields producing our fruits and vegetables and 
caring for our livestock. Soon, hundreds of thousands of fann workers will get ready to harvest 
fruits and vegetables for the winter. Most Americans have the luxury to operate in ignorance or 
denial about how the food we eat gets on our tables. We don’t stop and think about how this rich 
bounty comes to supermarkets. We don’t reflect on why Americans pay less for their food than 
people in other countries. And mo.st Americans probably can’t comprehend the immigration 
struggles of the farm workers. 


Agriculture in the United States is dependent on a hard working, dedicated, tax-paying immigrant 
work force. The United Farm Workers union was born out of the struggle for these immigrant 
workers to have a voice in their treatment in the fields. The UFW strives to represent the interests 
of both immigrant workers and the U.S. workers who harvest our crops. Though about three- 
quarters of all farai workers are bom outside this 001111117 , it is important to recognize that one- 
quarter of all farm workers are born here in the United States. Based on government statistics, 
there arc somewhere between 600,000 and 800,000 fiirm workers who are either U.S. citizens or 
legal residents. 

Since the late 1 990s, according to government statistics, at least 50% of fann laborers are 
foreigners w'ho are not authorized to work legally in the United States. In California and Florida, 
the percentage of workers who are unauthorized is at least 65%. Our union’s experience is 
also that the great majority of farm workers arc undocumented. 
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Statement of Arturo S. Ro<lrigue^, President of United Farm Workers of America (cont.) 


If two-thirds of the estimated 1.4 million workers employed on crop tarms sometime during the 
year are unauthorized and a third of the estimated 429,000 livestock workers are unauthorized 
(and those are conservative estimates), American agriculture employs about 1 . 1 million 
unauthorized workers. 

And those workers have families. There are over 500,000 children in the United States who have 
a parent who is an unauthorized farm worker; 70% of these children are U.S. citizens. 

These are facts. It is time for Congress to look beyond the harsh rhetoric of the anti-immigrant 
lobby and their talk show bullies and recognize w'hat everyone knows is trae: 

• .America needs these workers. Everyone in this room is directly sustained by farm laborers 
every day. 

• If you had a glass of Florida orange juice with your breakfast this morning, it is almost certain 
the oranges that went into that juice were picked by unauthorized workers. 

• If you had milk with your cereal, it is likely that the workers who milked the cows didn’t 
have the right papers. 

• When we sit down every day to give thanks for our many blessings, most of the food on our 
table has been harvested and cared for by unauthorized workers. 

There is another indisputable fact: The life of a U.S. farm worker in 201 1 is not an easy one. 

Most fann workers live in poverty, endure poor working conditions and receive no government 
assistance. The simple reason that the agriculture indu.stiy depends so heavily on immigrants is 
because undocumented farm workers take jobs many American workers won’t do, for pay 
other American workers won’t accept, and under conditions other American workers won’t 
tolerate. Who is to blame? 

• It is not the fann workers’ fault that 15 states do not even provide them the basic protection 
of workers’ compensation if they arc injured at work, 

• It is not the farm w'orkers’ fault that more than 70 years after Congress passed the National 
Labor Relations Act, farm workers still do not have the right to join a union to improve their 
wages and working conditions, e.xccpt in California. 

• It is not the farm workers’ fault that year after year, fann labor contractors violate the laws 
with impunity while the growers who employ the contractors avoid any responsibility for the 
W'orkers who are abused on their farms. 

• It is not the tann workers’ fault that Congress never acted on the recommendations of the 
Commission on Agricultural Workers authorized as part of the Immigration Reform and 
Control Act of 1986 - recommendations aimed at providing a stable, legal workforce for 
American agriculture. 


Page 2 
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Statement of Arturo S. Rodrigue/,, President of United Farm Workers of America (cont.) 


Our society places all the risks and costs associated with a seasonal industry - featuring millions 
of short-term jobs - on the backs of the workers. For example, if there is a freeze, as occuixed 
recently in Florida, and thousands of workers arc left without work, there is no unemployment 
assistance even though emergency aid is promptly extended to agricultural employers. 

Furthermore, if a worker is injured on the job or stiffed on payday, too often there is no real 
recourse. Is it any wonder that most Americans don’t want these jobs? 

in an era of high unemployment, undocumented workers arc convenient scapegoats for our 
nation’s economic woes. Many associate high unemployment with foreigners taking away jobs 
fi'om U.S. citizens. There are movements afoot to remove undocumented workers from the 
country. 

Last year the United Fann Workers initiated the "Take Our .lobs" campaign. We invited citizens 
and legal residents to apply for jobs on farms across the country to supply our homes, restaurants, 
and workplace cafeterias (including tho.so in our nation’s capital) with the food that fuels the 
people of this great nation. 

We received over 10,000 inquiries for infonnation through our web site ( wvvw .tak eouriobs.org) . 
In the end, only seven people accepted jobs and trained for agriculture positions. Ltafortunately, 
seven new farm workers are not enough to make our food supply stable, reliable, and of high 
quality. 


We understand other efforts might have had slightly more success in bringing legal residents and 
US citizens to farm work- but still tall far short of the 1 ,000,000 new farm workers the country 
would need if we did not have the current professional workforce. 

It is simply not possible to replace 1 ,000,000 professional farm workers w'ho live and work here 
today without legal status with 1,000,000 untrained legal workers with no experience in 
agriculture were the E-Verify legislation to become law. The sponsor of the E-Verify bill in the 
House, Congressman Smith, basically admits that this is true; his answer is yet another guest 
worker program which would bring in another 500,000 workers at a w'age rate tar lower than the 
average wage paid to farm workers in this country. While Americans arc not going to replace the 
unauthorized workers, it is all too easy to replace the hundreds of thousands ofU.S. workers who 
CLinently work in agriculture with guest workers. And that is exactly what will happen if the 
Smith bill or a similar proposal becomes law. 

Wc cannot allow employers to bring in hundreds of thousands of new workers at a substantially 
lower wage than other farm workers. If Congress lowers the wage that an employer pays a guest 
worker. Congress will create a powerful economic incentive to replace U.S. workers with guest 
workers. For months we have heard that the E-Verify bill is a “jobs bill” for American workers, 
but for the poorest workers in America it will turn out to be just another jobs give-away. 

For over ten years the I.JFW has sought a bi-partisan solution to this dilemma. We have worked 
closely with Senator Feinstein to pass the Agricultural .lob Opportunities, Benefits and Security 
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Statement of Arturo S. Rodriguez, President of United Farm Workers of America (cont.) 


Act, or “AgJOBS” bill V/c also have worked with a large national coalition to advocate for 
legalization. 

Because our current farm labor force is comprised of professional fann workers with essential 
skills needed to sustain the viability of the agricultural industry, Ag.FOBS would give 
undocumented farm workers presently here the right to earn legal status by continuing to work in 
agriculture. We have had to make many hard compromises to come up with a bill that is 
supported by both farm workers and agricultural employers. 

We also support the Agricultural Labor Market Reform Act that Congressman Berman has 
introduced in the House. However, we remain open to consider any other proposal, so long as it 
recognizes the need to address the situation of the current workforce. What we cannot accept is 
compounding the problem by adding yet another exploitive guest worker program that does not 
provide a path to legal status for workers already here. It is totally un-American to allow an 
industry to build near complete reliance on “gue.sts" with no path for them to be full partners in 
the future of America. The Braccro program di,screditcd this idea and it should remain a lesson 
from the past. 

Both employers and workers, and we hope policy makers, will acknowledge the need to move 
past blame, acknowledge past wrongs, and create a new paradigm. In agriculture, it is not 
possible to enforce your way to a legal workforce. That goal will only be realized by improving 
the ability of fann workers to earn a living wage and by offering experienced immigrant workers 
a permanent place in this industry. 


We hope that this hearing will lead Congress to see the urgency of this issue and the need for 
compromi.se. Now is the time for Congress to acknowledge its role in creating the current fann 
labor crisis and to o ffer a real and lasting solution. It is time to acknowledge the dignity of the 
current farm labor workforce and ensure the .safety and abundance of America’s food supply by 
legalizing the workforce here. A failure to do so would be both a human and economic tragedy. 

Thank you. 
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Testimony ot Eric A. Riiark, Director of Research for the Federation for 
American Immigration Reform (FAIR) Senate Subcommittee on Immigration, 
Citizenship, Refugees, and Border Security 


October 4, 2011 

Mr. Chairman, and members of the subcommittee, thank you all very much for 
the opportunity to testify here today. 1 am Eric Ruark, Director of Research for the 
Federation for American Immigration Reform (FAIR). FAIR is a national, non-profit 
public interest organization representing more than 200,000 members and activists 
nationwide. We have been working for more than 30 years to promote policies that will 
end illegal immigration, restore moderate legal immigration, and to reform our 
immigration laws to bring them into accord with the national interest. 

Farm Laborers and the United States 

The crop fanu sector contains the highest concentration of illegal alien workers of 
any U.S. industry.’ Securing the U.S. border, enforcing immigration law in the interior, 
and requiring all employers to hire only authorized workers would have a profound effect 
on farming operations in this country, but not a negative effect as some have argued. 
While representatives of the agricultural industry contend that compliance with current 
immigration law would force farmers out of business, result in crops being left to rot in 
the fields, and lead to exorbitant food prices, the best available evidence reveals a much 
different scenario. 

The National Agricultural Workers Suiwey (NAWS), published by the U.S. 
Department of Labor, the Agricultural Resource Management Survey (ARMS), collected 
annually by the U.S. Department of Agriculture, and other research by go\ ernment and 
academic sources indicate that raising agricultural wages would attract a legal workforce, 
including Americans, who currently comprise roughly 30 percent of farm workers in the 
United States. My research estimates that large commercial farms, which are the 
predominant employers of illegal fann workers, could raise wages by as much as 30 
percent and still remain highly profitable, even without passing any of the increased costs 
onto customers in higher food prices.'" This finding con'csponds to a 2006 study by 
Philip Martin, a profes.sor at the University of California, Davis, who found that a 40 
percent increase in wages for farm workers w'ould result in an average increase in 
household expenditures on food of $9.00 per year (in 2005 dollars) if all additional labor 
costs were passed on to consumers. 

Description of Farming Operations in the United States 

Farm size: The farming sector is extremely diverse in terms of size and profitability, and 
is classified depending on whether a farm is operated solely for profit or also is the 
primary residence of the owner/operator. When discus,sing the use of illegal farm labor, 
the focus must be on large-scale commercial farms (generating profits of .$250,000 or 
more) that produce 84 percent of the total agricultural output in the United States. Small 
commercial famis, those generating annual sales of $100,000 or less, are not likely to hire 
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illegal workers because these farms hire, on average, only two workers over the entire 
year and many do not hire any additional labor at all. Non-commercial farms largely 
consist of residential farms that rely on non- farm income as their main source of income 
and whose operators consider farming to be a lifestyle choice. Non-commercial farms 
also generally do not employ seasonal help and, therefore, are not reliant on illegal alien 
labor. 

Farm Type: In our study, FAIR examined farms producing: (i) corn, (ii) soybeans, (iii) 
fruits, nuts, and vegetables, (iv) general cash grains, and (v) other field crops as classified 
in the Fami Business and Household Survey, a component of ARMS. Within each 
category, we examined practices on both rural residence farms and commercial farms 
between the years 1996-2008. All conclusions about the impact of higher labor costs on 
farming operation are based on the farm business performance over this period. 

Workforce and Wages: Approximately half of all farm jobs in the United States since 
2000 have been held by illegal aliens, and wages for these workers have been lower than 
for legal workers across all fann types. Data compiled by the Congressional Research 
Service (CRS) shows that from 1994 to 2008, the unemployment rate for farm workers 
was consistently higher than for any other occupation, indicating that there is no labor 
shortage in this area. Likewise, CRS found that the average hourly wage paid to field 
workers was half that paid to non-fann workers of comparable skill levels.'^ 

Assessing the Impact of Higher Labor Costs on Farming Operations 

Using data from NA WS and ARMS, we examined the impact of higher labor costs on 
profitability of commercial farms engaged in crop farming. The degree of impact of 
higher labor costs on net farm incomes (NFI) for both commercial and rural-residence 
farms was examined and a Replacement Cost Model developed using the difference in 
wages and annual working hours of authorized and unauthorized workers. Our model 
estimates the labor cost increase under a scenario where all illegal workers were replaced 
by legal workers employed at the higher wage earned by legal workers. 

Major Findings 

(a) During the time period we analyzed unauthorized workers consistently accounted for 
half of all hired farm workers. However, this proportion varies between types of 
commodity famis. On average, 55 percent of all workers in fruits, nuts, and vegetables 
fanning were unauthorized with the percentage of illegal workers gradually increasing 
over time. Field crop worker composition displays a contrasting pattern where the 
average proportion of unauthorized workers has declined sharply from 60 per cent in 
1996 to around 20 percent in 2006. 

(b) For ail commodity farms and skill levels surveyed, authorized workers consistently 
earned significantly higher wages than unauthorized workers and, on average, this 
difference has increased. In 2006, the mean hourly wage rate of legal workers in field 
crop fanning was 22 percent higher than that of illegal workers. The difi'erenee was ! 8 
percent in fruits, nuts, and vegetable farming. 
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(e) Total hours of farni work reported by crop farm laborers have gradually increased. 

The average authorized farm worker worked 700 hours more in 2006 than he did in 1990, 
and authorized workers have consistently worked more hours annually than their 
unauthorized counterparts, although this ratio has declined over the years. 

(d) All field crop categories experienced insignificant decline in net fann incomes. 

Within field crops, corn is impacted the least, likely because of the high level of 
mechanization in this category. Rural residence farms experienced a smaller decline 
compared to commercial farms across all commodity farms and over alt the years studied. 
This is due to the lower use of hired labor in these farms compared to commercial fanns. 


Estimated Percentage decrease in Net Farm Income after Imputing Cost 


of Converting to a l .egal Workforce — 1996 to 2006 


Comnierriai 

Rural 


Avern^e 

Worst Year 

\\ei 

Worst Year 

Corn 

1 .23% 

2.01% 

0.43% 

0,87% 

iBfuitSihiitsTajid vegetables 

12.3% 

15.5% ,, 

5.63%. 

- 

General ca.sli grains 

1 .64% 

2.19% 

0.46% 

0.55% 

lEfthefTielcI Crop 

5.03% 

7.17%' 

a85% 

0.96 

Soybean 

1 .00% 

1.31% 

NA 

NA 


Limitations 

The calculated labor cost increases did not take into account benefits workers may 
receive above and beyond their reported wages. How'cver, since farm workers generally 
do not receive significant extra-wage benefits, the impact on our model is minimal. Also, 
possible transition costs like administrative fees for hiring new workers and co.sts of 
possible loss of productivity resulting from training interruptions have not been included. 
However, compliance with existing laws cannot be reasonably be considered an operating 
cost unless one assumes that choosing to break the law is a legitimate way to reduce labor 
costs. To the extent transition costs exist, we estimate them to be minimal. Finst, a 
changeover to a legal workforce change will not occur overnight and will realistically be 
implemented in phases, reducing the impact on the employer. Also, the skill level 
required of hired farm laborers does not require significant training. 


Higher Food Costs 

Because paying higher wages to workers will reduce a company’s profits, it is likely that 
a profit maximizing firm will react to a cost increase by passing it on, at least partially, to 
its customers. While this study has estimated the effect on profits if farms absorbed the 
full burden of the wage increase, it would be misleading to assert that this would actually 
be the case. The conclusion here is that commercial famis can absorb substantial labor 
cost increases, not that they will. Farm workers presently receive only 5 to 6 cents of 
every dollar spent on agricultural produce. After the 30 percent wage increase, this will 
increase to 6 'A to 8 cents. An alternative assessment of the impact of any increase in 
wages assumes that farms will pass on a part of this cost as higher prices and absorb the 
remainder as reduced profits. The relative share of the burden of higher costs borne by 
consumers and producers is determined by the price elasticity of demand of the 
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commodity, !t has been demonstrated lhat tbs impact of hig'',er labor costs on net farm 
incomes is quite small and, when shared between consumer and producer, becomes 
almost negligible. However, For a farm worker this change could result in a substantial 
escalation of annual wages (from $14,000 to $18,200, 2006 dollars), 

H-2A Visas 

In a market economy, most producers will not willingly offer higher wages if an 
abundant supply of cheaper labor is available. As illustrated by our findings, the number 
of illegal workers has been increasing over the years, which has suppressed wages for 
farm laborers. Stagnant wages in the agiicultural sector over a long period of time have 
made it difficult to assess whether there is in fact a shortage of legal workers. 

The H-2A program provides for the issuance of temporary visas to an unlimited 
number of temporary foreign workers in the agriculture sector. Workers hired under this 
program must be paid established prevailing wage rates and have access to affordable 
housing, food, and transportation. These requirements make the H-2A visa program a 
less attractive prospect for potential employers who have access to an extensive pool of 
illegal workers willing to work for low wages. This fact explains the low utilization of 
the H-2A program. In 2007, only about 5 percent of farm workers had a H2-A visa 
whereas approximately 50 percent were illegally employed,'' 

In order to design a viable guest worker program it is important to first determine 
that there is an actual shortage of workers. One must therefore identify and locate any 
actual labor shortage and the prevailing wage by making sure that only authorized 
workers participate in the labor market. The underground supply of labor distorts both 
these market signals making it impossible to judge the feasibility of the H-2A program 
under the existing circumstances. Those farm operators who are using the highest 
number of unauthorized workers are also enjoying the highest profit margins, while 
opposing increased enforcement that would tighten the labor market and increase wages 
for agricultural workers. They argue that if laws against hiring unauthorized workers 
were enforced, an acute labor shortage would arise resulting in crops rotting in the field. 
Government and academics researchers point to stagnant wages and the increasing 
reliance on labor intensive operations as evidence that there is, at present, no shortage of 
farm laborers in the United States. 

This debate cannot be re.solved unless the unabated flow of illegal labor is ended. 
The market economy is supposed to ensure that jobs are designed for people instead of 
the other way around and so, if the argument is that the market should decide, then we 
should allow the market to deal with the necessary structural changes that will occur in 
the agriculture industry as a result of the implementation of laws that have long been on 
the books. 

Recommendations 

The success or Failure of a guest worker program, or the willingness of Americans 
to take farm jobs, cannot be accessed under current conditions that allow a constant 
supply of illegal workers. Not until the federal government takes seriously its 
responsibility to secure America’s borders and to enforce immigration law will an 
effective change be possible. Congress must demand that that the Executive Branch 
enforce federal immigration and employment laws, and should provide the resources 
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necessary tor that to happen. Border security and interior enforcement have too long 
been politicized, much to the detriment of the American people. If national security and 
national sovereignty cannot transcend partisanship, then there is little hope that any 
genuine solution can be reached. 

However, a solution is not hard to come by if Congi'ess and the federal 
government are willing to take action. Below are recommendations for achieving a legal 
agricultural workforce. 

• Secure American’s borders and enforce immigration laws on the interior. 

The failure to accomplish either of these things has been the result of a lack of 
political will at the federal level. Holding employers who knowingly hire 
illegal aliens criminally responsible will go a long way toward minimizing 
illegal immigration and will greatly facilitate border security. In addition, the 
ban on open field searches by federal immigration authorities should be 
ended, bringing the agricultural industry up to the same standard as all other 
sectors. 

• Make E-Verify mandatory for all U.S. employers. Ir-verify is efficient, 
effective, and extremely accurate. It is not a radically new approach. It is, in 
effect, an improvement on the current I-d requirement established in 1986 
under IRCA. There is no compelling reason why employers are not already 
utilizing a web-based program that accesses Social Security and Department 
of Homeland Security infonnation to determine the work authorization status 
of employees. 


• Require agricultural employers who hire seasonal workers to comply 
with the conditions of the H-2A program. Critics of the H-2A program 
who point to its low utilization rate are ignoring the fact that the federal 
government has allowed agricultural employers to circumvent the program by 
importing illegal workers for the past 25 years. The H-2A program cannot be 
adequately accessed, and necessary improvements implemented, unless and 
until employers are required to participate. When Congress passed the H-2A 
program in 1986, its purpose was to foster the transition to an agricultural 
workforce made up of American workers. That objective cannot be met if 
employers resort to illegally hiring foreign workers who drive down wages 
and conditions for fami workers. 

• Request the Department of Agriculture to report to Congress on wage 
and working conditions on farms. A detailed study of the industry, by crop 
sector, size of operation, and profitability that focuses on the composition of 
the labor force and the employers who are using foreign labor will give 
Congress much needed infonnation on the current situation. Retying solely 
on industry sources for recommendations on farm labor policy is unlikely to 
provide a reliable or accurate representation of the current situation. 
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• Request the Department of Labor to produce a report on the employment 
practices of the agricultural industry. The responsibility of the DOT is to 
protect the interests of all workers in the United Sates, but its first 
responsibility is to American workers. The DOL should investigate illegal 
wage and employment practices in the agricultural sector, and report on the 
authorization status of foreign national employed on commercial farms. 

These findings should be presented to Congress. 


ENDNOTES 

* Jeffrey S. Passef “Size and Characteristics of the Unauthorized Migrant Population in the U.Sf’ The Pew 
I Mispanic Center March 7, 2006 ( httn:.7pevvhispaiiic.Qru/Ttles.Teports/6 1 .odD : Steven A. Camarota and 
Karen Jensenius, “Jobs Americans Won’t do?: A detailed Look at Immigrant Employment by Occupation,” 
Memorandum, Center for Immigration Studies, August 2009 
i (http://ww w .cis.orwarticlcs/2009/occupations.pdf') . 

^ Research findings presented here are found in Eric A. Ruark and Aniqa Moinuddin, “Illegal Immigration 
and Agribusiness: The Effect on the Agriculture Industry of Converting to a Legal Workforce,” Federation 
for American Immigration Reform (Washington, D.C.: FAIR Horizon Press, 2010). 
f http:// WWW . fairus.oru/site/DocServer/a<iribusiness rev.pdtVdocID'-5541) . 

' Linda Levine, “Farm Labor Shortages and Immigration Policy,” Congressional Research Service, 
RL30395, November 9, 2009, p. 1 1 { littp://www.nationaiai’lavvcontcr.or<2.^assets/crs/RL30395.DdfT 

For H-2A visa umbers see, The Foreign Labor Certification Report: 2009 Data, Trends and 
IlighUghls Across Programs ami States, U. S. Department of Labor (Washington DC.: Employment and 
Training Administration, Office of Foreign l.abor Certification), p. 30 
( www.rorcignlaborcert.doicta.tzov/pclf20()9 Annual Report. od t). 
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Senator Charles E. Schumer 

Senate Subcommittee on Immigration, Refugees and Border Security 
October 4, 2011 

Good morning everyone. Today’s hearing is on the current American agricultural labor 
crisis, and the existential threat American agriculture faces by efforts in the House to pass 
mandatory e-verify laws without addressing the immigration status of the current agricultural 
labor force. 

Agriculture is an important industry not just for America, but for New York State — where 
over 35,000 farms account for total sales of nearly S5 billion, and use nearly one-quarter of New 
York’s total land area. Given the amount of jobs and economic activity that are at stake, we 
must do everything wc can to give our producers the tools they need to succeed. 

But whether it is apple farmers in Western New York, strawbeny growers in the Mohawk 
Valley, tomato fanners in the Hudson Valley, dairy producers in Northern New York, or 

nurseries in Long Island everywhere I go, folks tell me that the long-tenn viability of their 

farms is threatened because they can’t find the workers they need to remain competitive in the 
global market. 

Some might ask, in the.se times of double-digit unemployment, why can’t farms hire 
American workers? 


Well, virtually every family fanner I have met in my travels across New York has 
aggressively tried to hire Americans to work in their nurseries, farms, and vineyards. 

My friends in the Long Island Fann Bureau can tell you that more than half of their 
members pay more than ,$12-$15 per hour per worker, and actively seek to hire American 
workers, Many arrange for buses to pick-up and drop-off their employees. 

But what those family farmers are finding is that — even in this difficult economy, even if 
they offer Americans twice or sometime three times the minimum wage and provide benefits — 
American workers simply won’t stay in these jobs for more than a few days. 

This is not an indictment of the agricultural industry or the American worker. It is simply 
a statement of fact that the average American will not engage in seasonal agricultural work that 
requires them to move several times a year throughout the country and work seven-days per 
week in extreme heat and cold. 

So who is stepping in to take many of these difficult seasonal agricultural jobs? 
Immigrants who need these jobs to support the families they left behind in their native country. 

Unfortunately, many of these immigrants working in agiiculture are in illegal status. 
That means family farmers arc often confronted with the Hobson’s choice between hiring 
workers in illegal status or going out of business. 
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This conundrum is about to reach a dangerous boiling point, as mandatory E-Verify laws 
like those already passed in Alabama, Arizona and Georgia — as well as those proposed in the 
House and the Senate — now pose an existential threat to American agiiculture. 

At this point 1 would like to introduce two articles into the record: 

• A September 30, 201 1 article from the Dothan Eagle in Alabama where John 
McMillan — the Republican elected Commissioner of Agriculture — indicated that the 
Alabama immigration law (which includes mandatory e-verify among other enforcement 
measures) would “have an adverse impact on the fann economy in the state of Alabama.” 

• A Septembers 29, 2011 article from Reuters where Commissioner IMcMillan reported 
“crops rotting in fields as a result of day laborers leaving the state ahead of the law taking 
effect” in Alabama. 

As the witnesses will tell us today, if Congress passes mandatory e-verify laws without 
providing growers a way to keep their current workforce, it will be issuing a death sentence to 
farmers across America, and to the Americans in agricultural-related jobs who depend on a 
strong agricultural sector. 

Let me just give you a few statistics one of our witnesses. Bob Smith, will tell us about 
today, that arc particularly staggering. 

• In the Northeast, mandatory e-vorify threatens the existence of over 1,700 family fanns. 

• Nearly 50,000 agricultural jobs in the northeast alone would be eliminated if mandatory 
e-verify is passed. 

• If those northeast agricultural jobs are lost, over 55,31 1 off-farm jobs in agriculturally 
related businesses could also be lost. These arc positions held by Americans in 
agricultural marketing and processing businesses, farm suppliers and farm service 
businesses. 

It is time for Congress to pass a practical solution to this problem, and to stop the 
ideological rhetoric that does not match the reality on the ground. We need a solution that 
severely penalizes farmers who hire illegal immigrants and exploit their workers. But wc also 
need to provide farmers with the ability to transform their current workforce into a tax-paying, 
Engli,sh-speaking, legal workforce. 

The current situation is simply untenable. Every day, American fiirms are closing and 
America has to import more and more food from abroad because it is far cheaper to buy foreign 
food than it is to produce food here. Failing to act is both a food security threat and an economic 
security hazard. 

1 am confident that our distinguished panelists today will help us better understand the 
problems and guide us toward the best solution for rcfomiing our agricultural immigration 
system. 
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I now recognize the distinguished ranking member. Senator Cornyn, for an opening 
statement. 
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St. Albans Cooperative Creamery, inc. 

140 Federal Street 

St. Albans, Vermont 05478 


October 5, 201 1 



Eit. 1919 


Tele: 802-524-658! 

800-559-0343 
Fax; 802-527-1769 
E-mail; stalbanscoop@slalbanscooperative.com 


Honorable Charles Schumcr 
Chairman 

United States Senate Judiciary Committee 
Subcommittee on Immigration, Refugees and Border Security 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Honorable John Comyn 
Ranking Member 

United States Senate Judiciary Committee 
Subcommittee on Immigration, Refugees and Border Security 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Schumer and Ranking Member Comyn, 

On behalf of the St. Albans Cooperative we would like to thank you for the opportunity to 
provide input on the dairy industry’s current situation regarding foreign agricultural labor and the 
unique issues facing the dairy industry. 

'Hie St. Albans Cooperative Creamery, Inc. is a m^ber governed dairy cooperative serving 
Vermont, New York and New Hampshire dairy fanners. Our membership comprises of 
approximately 450 members, producing in the range of 1.3 billion pounds of milk on an 
annualized l^is. St. Alban.s Cooperative members along with other dairy formers and 
agribusinesses throughout the Unit^ States play vital roles in our State’s economies. Our 
member farms work extremely hard and arc proud to help promote and maintain America’s 
important a^cultural heritage. 

Dairy formers need a reliable labor workforce 365 days a year to operate their dairy farms. Over 
the past decade it has become increasing difficult to hire local employees to woric on dairy farms 
in our region and throughout the United States. A limited supply of local employees has led to 
dairy farmers hiring immigrant workers. Recent discussions aroimd mandating the E-Verify 
program for the ^ricultural sector has brou^t the issue of having an immigration system that 
provides legal, reliable and accessible immigrant workers to the forefront. 

St. Albans Cooperative supports the comments and testimony of the National Milk Producers 
Federation. 


Thank you for bringing this important issue to the forefront and we look forward to woiking with 
you in creating a program that can be effectively utilized by the dairy industry. 

Sincerely, 



VerDate Nov 24 2008 


09:10 Jan 12, 2012 Jkt071756 PO 00000 Frm 00330 Fmt 6633 


Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC 



325 


resiiiiiony 
Robert A. Smith 
Farm Credit East 

To the 

Senate Judiciary Subcommittee on 
Immigration, Border Security and Refugees 
Regarding 

“America’s Agricultural Labor Crisis: Enacting a Practical Solution” 
October 4, 2011 


Mr. Chairman and members of the committee, thank you for the opportunity to testify on matters 
relating to availability of a legal agricultural workforce. My name is Robert A. Smith; I am 
Senior Vice President with Farm Credit East. Farm Credit East scrvc.s approximately 12,000 
ferm businesses in a six-state Northeast region. 

Farm Credit East works with its farmer members in various ways to address their farm risk 
factors including input and price risk, weather risk and risk as.sociatcd with changing interest 
rates. Increasingly the concern with maintaining a stable labor supply is the risk factor with 
which agricultural producers arc most concerned. 

The concern over farm labor availability is already innucncing farm investment and management 
decisions. Many successful, progressive operations that have positioned themselves for growth 
opportunities that could create more American jobs arc holding back over concern with 1-9 
audits, ICE activities, btirdcns associated with u.sc of the H-2A temporary and seasonal fitrni 
worker program and the possibility of mandatory E-Vorify, 

The reality is that over the past two decades, farmers have come to rely on immigrant workers 
who present the necessary identity and work authorization documents and are then employed 
under the same Federal and slate term.s as other workers. This includes deducting and remitting 
the appropriate fiduciary payroll obligations on bchalfof these workers. 

We believe this is a jobs and food security issue. I fas a country we litil to find a workable 
solution to enable labor-intensive agriculture to maintain the necessary workforce, we will see 
another part ofour economy (dairy, fruit, vegetable and other specialty crops) move off-shore 
where barriers to entry for new agricultural enterprises are minimal. To some degree wc need to 
ask ourselves - do wc prefer to have our food produced domestically with the use of some 
foreign labor or in other countries with foreign labor for ail of the jobs. 


Farm Credit East, /IC/1 selves approximately 12,000 customers in the states of New Jersey, 
Connecticut, Massachusetts, Rhode Island and major parts of New York and New Hampshire. Part 
of the nationwide Farm Credit System, Farm Credit East is a customer-owned tender dedicated to 
serving farmers, commercial fishermen and the forest products sector. Farm Credit East is 
committed to providing economic information constructive to the advancement of Northeast 
agriculture. 
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Speaking with farmers over the past year, it has become clear that even with 9 percent 
unemployment U.S. workers do not seek, nor do they stay in farm jobs. 

To understand the potential impact to farms from immigration enforcement, wc prepared a 
vulnerability assessment to estimate the economic impact of the loss of alien workers on farms in 
our six state area, based upon the assumption that an estimated 70% or more of them provide 
work authorization documents that appear to be but arc not legitimate. The Northeast region 
includes many labor intensive agricultural sectors including dairy, vegetable, fruit and 
greenhouse-nursery. A lack ofa stable labor supply will cause farms to go out of business, shrink 
in size or shift to low-labor, but a less profitable commodity. 

Our analysis indicates that a pro-longed severe shortage in labor availability as a result of 
effective immigration enforcement actions, including mandatory E-Verify legislation currently 
being considered in the House of Representatives, without significantly improved agricultural 
worker programs would have the following impact; 

• Approximately 1 ,732 Northeast larms* arc highly vulnerable** to going out of business 
or being forced to severely cut back their operations due to a labor shortage caused by an 
effective enforcement-only immigration policy. 

• These highly vulnerable farms arc some of the most productive in the region; their total 
sales of farm product arc estimated to exceed $2.4 billion. This is approximately .36% of 
the value ofthc region’s agricultural output. 
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Northeast Agricultural Production 
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• 20,212 full-time, year-round positions and 29,894 seasonal positions on farms would be 

eliminated if these highly vulnerable farms go out of business. The reduction in the farm 
payrolls is estimated to be $528 million. This means significantly less spending and 
economic activity in local communities as funds generated do not churn through the 
economy as they currently do. Ultimately this means less employment in local 
businesses. 
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Northeast Full-tirne Agricultural Employment 
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• The highly vulnerable farms operate over 1 . 1 million acres of cropland. If these farms 
were to cease or reduce operations, some of this acreage might switch into less intensive 
agriculture, but thousands of acres would potentially be converted to non-agriculturai 
uses. 


• The economic impact of the loss of over 1,700 farms, goes beyond the farm gate, and 
would undermine the region’s agri-business sector. We estimate that 55,.31 1 off-farm jobs 
in agriculturally related busine.sscs in the Northeast could be impacted. Many, if not most, 
of these positions are full-time jobs held by local citizens. These are positions with 
agricultural marketing and processing businesses, farm suppliers and farm service 
businesses. In addition a farm labor shortage will be further felt in the upstream and 
downstream non-agrieidture industries that benefit from overall agricultural economic 
activity. 

• The loss of labor intensive agriculture operations will mean increased imports from 
foreign countries. We will import more food and other farm products and the Jobs and 
related income associated with food processing and farm services will be generated in 
other countries. 

• As noted in our analysis, some of the farms that we consider highly vulnerable will 
survive in agriculture, but .shift to less labor intensive farm operations. Clearly one of the 
great attributes of American agriculture is our production diversity. With this shift away 
from labor-intensive crops will come significantly reduced employment and payroll. 
Census data analysis indicates that the labor e.xpcnsc to grow 1,000 acres of grain is 

$.3 1 ,980, the labor cost for 1 ,000 acres of vegetables is $355,000; and the labor cost for 
1 ,000 acres of fruit is $922,000. These are payrolls that impact on local economic 
activity. 

An enhanced enforcement-only approach without an effective alien worker program to provide a 
legal workforce for agriculture is counterproductive to efforts to reduce unemployment -it will 
mean that American citizens involved in the food chain will be unemployed and more consumer 
dollars will flow out of the United States to purchase products that could have been grown in the 
United States. 
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We support efforts to secure our nation’s borders and control entry of alien workers on 
America’s terms. A critical part of that solution is a workable program for agriculture that meets 
those objectives while providing America’s farms with a reliable source of farm labor. 


♦This analysis covers the states of NY, NJ, CT, MA, R1 and Nil. 

♦♦This analysis defines “highly vulnerable" farms as those that could be forced to close or 
reduce operations by two-thirds or more, after a two year period in which no undocumented farm 
w'orkers were available and no iicw' guest worker provisions were offered. 
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Farm T.abor and Immigration Enfyrcrment ~ Vulnerability Analysis 
Background Information and Analysis 


Notes about methodoioj»y: 

Raw data for this analysis was obtained from the USDA 2007 Census of Agriculture. Farm Credit 
East (FCE) broke down the data by number of workers (those with a greater number were 
considered more vulnerable), farm types (some types arc more labor-intensive than others), as well 
as the value and land area of their production. Each category w'as given a .subjective assessment of 
vulnerability determined by a survey of FCE staff based upon their knowledge of Northeast 
agriculture. Responses were averaged imd multiplied against total number of farms. Upstream and 
downstream impact was estimated by taking data from the U.S- Bureau of Census, County Business 
Pattern, and multiplying it by a percentage reduction in agricultural output. Farm products other 
than fruit, vegetable, milk, greenhouse and nun;ery were considered only for Connecticut. 

Profile of Six Northeastern States 


Total Farms All Sizes 64,671 

Farms with sales >S 10,000 44,545 

Farms with Sales > $50,000 13,375 

Farms with Hired Workers 15,948 

Value of Agricultural Production $ 6,793.432,000 

Total Acreage in Cropland 5,308, 1 38 

Number of Farm Workers 1 .16,829 


Farm Labor Shortages 
Farms Considered Highly Vulnerable 


By Farm Type 
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Farm Considered Highly Vulnerable 
By State 
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Labor Cost Component of Total Agricultural Sales by State 

As a percentage of overall agriculture some states are far more labor intensive than others with a high percentage of 
fruits, vegetables, nursery, greenhouse and dairy production. 


# of Farms # of Fam is 





Sales of Ag 


Total IjAxx 

//ofFtinns 

with C'onmxt 

with Hinxi 

Rtinking 

Year 

SCitC 

l^xhxts-S 

Total Labor 

as % of Sales 

vvitli Sales 

l-alxr 

liflXT 

1 

2007 

Hawaii 

513,626.000 

192,736,000 

37.52% 

7,521 

L005 

1,783 

2 

2007 

Alaska 

57,019,000 

18,301,000 

32. 10% 

686 

57 

220 

3 

2007 

Connecticut 

551,553.000 

150,104,000 

27.21% 

4,916 

274 

1,140 

4 

2007 

Massachusetts 

489,820,000 

131,113,000 

26.77% 

7.691 

801 

1.972 

5 

2007 

New Jersey 

986,885,000 

260,780,000 

26.42% 

10,327 

570 

2.415 

6 

2007 

Rhode Island 

65,908,000 

17,277,000 

26.21% 

1,219 

97 

324 

7 

2007 

Florida 

7,785,228,000 

1,754,647,000 

22.54% 

47,463 

6,865 

10,08! 

8 

2007 

California 

33,885.064,000 

7,281,028,000 

21.49% 

81,033 

22.586 

29,66 ! 

9 

2007 

Oregon 

4,386,143,000 

907,960,000 

20.70% 

38,553 

4,741 

10.300 

10 

2007 

New! kuTipsliire 

199,051,000 

38,967,0(X) 

19.58% 

4,166 

268 

860 

11 

2007 

Washington 

6,792.856,000 

1,209,825,000 

17.81% 

39,284 

3,293 

1 1 .063 

12 

2007 

Maine 

617.190,000 

100,586,000 

16.30% 

8,136 

718 

1.886 

13 

2007 

Arizona 

3,234.552,000 

457.136.000 

14.13% 

15.637 

964 

3,200 

14 

2007 

New York 

4,418,634,000 

610,492,000 

13.82% 

36,352 

2 222 

9,27.3 

15 

2007 

Nevada 

513,269,000 

70,672,000 

13.77% 

3,131 

339 

827 

16 

2007 

Now Mexico 

2,175,080,000 

249,679.000 

11.48% 

20,930 

2.085 

4.773 

17 

2007 

Vermont 

673,713,000 

77,3I4,0(K) 

1 i .48% 

6.984 

562 

1,884 

18 

2007 

Utah 

1,415,678,000 

159,907,000 

11.30% 

16,700 

1,410 

4,271 

19 

2007 

Michigan 

5,753.219,000 

649,304,000 

1 1 .29% 

56.014 

3,234 

11,315 

20 

2007 

Pennsylvania 

5,808,803,000 

653,832,000 

1 1 .26% 

63,163 

2,532 

11,722 

21 

2007 

Virginia 

2.906,188,000 

323,479.000 

11.13% 

47383 

3,043 

10,571 

22 

2007 

Tennessee 

2.617,394,000 

26I,897,{K)0 

10.01% 

79,280 

5,020 

14.575 

23 

2007 

Idaho 

5,688,765.000 

541,174.000 

9.51% 

25,349 

2,584 

6,588 

24 

2007 

Wyoming 

1,157,535,000 

109,022,000 

9.42% 

11,069 

i .400 

2,716 

25 

2007 

Wisconsin 

8,967,358,000 

814.758.(K)0 

9.09% 

78,463 

3,381 

17,889 

26 

2007 

Maryland 

1,835,090,000 

163.363,000 

8.90% 

12.834 

876 

3,058 

27 

2007 

Louisiana 

2,6)7,981,000 

220, 282,000 

8.41% 

30.106 

2,225 

6,278 

28 

2007 

South Carolina 

2,352,681,000 

195,068,000 

8.29% 

25,867 

1,320 

4,310 

29 

2007 

Kentucky 

4,824,561,000 

378,979,000 

7.86% 

85,260 

7,370 

18,846 

30 

2007 

North Carolina 

10.313.628,0{K) 

738,476,000 

7.16% 

52,913 

4,683 

12,284 

31 

2007 

Colorado 

6.061.134,000 

433,460.000 

7.15% 

37.054 

3,793 

7,393 

32 

2007 

Montana 

2.803,062.000 

! 84,826.(K)0 

6.59% 

29,524 

2,708 

6,492 

33 

2007 

Texas 

21,001,074,000 

1,377,034,000 

6.56% 

247,437 

28.743 

45,081 

34 

2007 

West Virginia 

591,665,000 

37,899,000 

6-41% 

23,618 

894 

3,251 

35 

2007 

Ohio 

7.070.212.000 

450,]32,(){K) 

6.37% 

75,861 

3,743 

14,057 

36 

2007 

Cieorgia 

7.112,866,000 

425,976,IXK) 

5.99% 

47.846 

3,949 

10,225 

37 

2007 

Alabama 

4.415,550,000 

232,396,000 

5.26% 

48,753 

3,557 

9, .541 

38 

2007 

Oklahoma 

5,806,061,000 

304,348.000 

5.24% 

86,565 

7.816 

16,826 

39 

2007 

MivSsissippi 

4,876,781,000 

249,339,000 

5.11% 

41,9.59 

2,722 

8,44! 

40 

2007 

Missouri 

7,512.926,000 

358.082.000 

4.77% 

107,825 

6,225 

18.263 

4! 

2007 

Minnesota 

13,180.466,000 

563,523,000 

4.28% 

80,992 

3,848 

19,337 

42 

2007 

Indiana 

8,271,291,000 

352,461,000 

4.26% 

60,938 

2,665 

11,240 

43 

2007 

Arkansas 

7,508.806.000 

304,962,000 

4.06% 

49,346 

4.133 

10.265 

44 

2007 

Illinois 

13,329,107,000 

504.092,000 

3.78% 

76.860 

3,043 

16,369 

45 

2007 

Delaware 

1.083.035,000 

40,029,000 

3.70% 

2,546 

178 

647 

46 

2007 

Kansas 

14,413,182.000 

454,788,(K)0 

3.16% 

65,53 1 

4,906 

14.437 

47 

2007 

North Dakota 

6.084,218,000 

184,437,000 

3.03% 

3 i .970 

1 ,68 1 

7,88! 

48 

2007 

South Dakota 

6,570,450,000 

196,534.000 

2 99% 

31.169 

2.132 

8,465 

49 

2007 

Nebraska 

15,506.035,000 

456,436,000 

2.94% 

47.712 

4,435 

14,603 

50 

2007 

knva 

20,418,096,000 

542,919.000 

2.66% 

92,856 

5.005 

23.287 
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For more informiilion: 

Robert A. Smith 
Farm Credit East 
2668 State Route 7, Suite 21 
Cobieskill, NY 12043 

518.296.8188 

robcrt.smitli.;7.4ar nicrcditcast.com 
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Robert A. f^ mith 
2668 State Route 7, Suite 21 
Cobleskill, New York 12043 
518.296.8188 


Employment 

Senior Vice President, Public Affairs and Knowledge Exchange 
Farm Credit East, ACA 
Cobleskill, New York 


December 2006 to current 


Vice President, Governmental Relations 
CoBank, ACB 
Washington, DC 

February 1995 to December 2006 

Director of Support Services 

Office of General Services, New York State 

Albany, Now York 

October 1992 to January 1995 

Assistant Secretary to the Governor 
Office of Governor Mario Cuomo 
Albany, New York 


October 1989 to October 1992 

Deputy Commissioner, Executive Assistant and Policy Analyst 
Department of Agriculture and Markets 
Albany, Now York 

May 1 984 to October 1 989 

Director of Governmental Relations and Information Services 
Other staff positions 
New York Farm Bureau 

May 1 976 to May 1984 

Education 

Moravia Central School, Moravia, New York, 1972 

Bachelor of Science, Cornell University, College of Agriculture and Life Sciences, 1976 
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Case 7:1 1-CV-00134-HL Document 1 Filed 09/29/11 Page 1 of 12 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 
WAYCROSS DIVISION 


EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION, . 


Plaintiff, 


CIVIL ACTION NO. 


HAMILTON GROWERS, INC. d/b/a 
SOUTHERN VALLEY FRUIT AND 
VEGETABLE, INC., 


JURY TRIAL DEMANDED 


Defendant. 


COMPLAINT 

This i.s an action under Title VII of the Civil Rights Act of 1964 (“Title 
VII”), as amended, and Title I of the Civil Rights Act of 1991 to con'cct unlawful 
employment practices on the basis of national origin and/or race and to provide 
appropriate relief to Johnny Blackwell, Latoya Blackwell, Michael Blakely, 
Michael Collins, Kimble Daniels, Fiona Dawson, Rickey Forrest, Terrick Grant, 
Willie Harmon, Richard Jones, Joanna Lee, Johnny Moore, Sammy Myricks, 
Jimmy Pasley, Courtney Ranger, Ronnie Severson, Quincy Thornton, Zandrea 
Wade and Alicia Ware, and other aggrieved individuals (“class members”) who 
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Case 7:11 -cv-001 34-HL Document 1 Filed 09/29/1 1 Page 2 of 1 2 

worked for Hamilton Growers, Inc. d/b/a Southern Valley Fruit and Vegetable, Inc. 
(the “Defendant”) in Norman Park, Georgia from January 2009 to present and who 
were adversely affected by such practices. The Plaintiff alleges that Defendant 
engaged in a pattern or practice of unlawfiil discrimination by terminating and/or 
constructively discharging Americans based on national origin. The Plaintiff 
further alleges that Defendant intentionally and unlawtully terminated African 
Americans based on race and/or national origin. The Plaintiff further alleges that 
Defendant engaged in a pattern or practice of unlawfiil discrimination by placing 
individuals who were born in the United States and of American national origin in 
less desirable job assignments and providing fewer work opportunities on the basis 
of their national origin, resulting in such persons earning less than their non- 
American comparators. Plaintiff also alleges that Americans were subjected to 
different terms and conditions of employment based on their national origin. 

JURISDICTION AND VENUE 

1. Jurisdiction of this Court is invoked pursuant to 28 U.S.C. §§ 451, 
1331, 1337, 1343, and 1345. This action is authorized and instituted pursuant to 
Section 706{f)(i) and (3) of Title VII of the Civil Rights Act of 1964, as amended, 
42 U.S.C. § 2000e-5(f)(l) and (3) and 2000e-6 (“Title VII”), and Section 102 of 
the Civil Rights Act of 1991, 42 U.S.C. § 1981a. 
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Case 7:11 -CV-00134-HL Document 1 Filed 09/29/1 1 Page 3 of 12 

2 . The employment practices alleged to be unlawful were committed 
within the jurisdiction of the United States District Court for the Southern District 
of Georgia, Waycross Division. 

PARTIES 

3 . Plaintiff, the Equal Employment Opportunity Commission (the 
“Commission”), is the agency of the United States of America charged with the 
administration, interpretation and enforcement of Title VII, and is expressly 
authorized to bring this action by Section 706(f)(1) and (3) and Section 707(a) of 
Title VII, 42 U.S.C. §§ 2000e-5(f)(l) and (3), and 2000e-6(a). 

4. At all relevant times, Defendant Employer has continuously been a 
corporation doing business in the state of Georgia and the city of Norman Park, 
and has continuously had at least 15 employees. 

5. At all relevant times, Defendant Employer has continuously been an 
employer engaged in an industry affecting commerce within the meaning of 
Sections 701(b), (g), and (h) of Title VII, 42 U.S.C. §§ 2000e(b), (g), and (h). 

STATEMENT OF CLAIMS 

6. More than thirty days prior to the institution of this lawsuit, Johnny 
Blackwell, Latoya Blackwell, Michael Blakely, Michael Collins, Kimble Daniels, 
Fiona Dawson, Rickey Forrest, Terriek Grant, Willie Harmon, Richard Jones, 
Joanna Lee, Johnny Moore, Sammy Myricks, Jimmy Pasley, Courtney Ranger, 
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Case 7:11-cv-00134-HL Document 1 Filed 09/29/1 1 Page 4 of 12 

Ronnie Severson, Quincy Thornton, Zandrea Wade and Alicia Ware (“Charging 
Parties”) filed charges of discrimination with the Commission alleging violations 
of Title VII by Defendant Employer. All conditions precedent to the institution of 
this lawsuit have been fulfilled. 

Termination Based on National Origin 

7. Since at least January 2009, Defendant Employer has engaged in 
unlawful employment practices at its Norman Park location, in violation of Section 
703(a) of Title VII, 42 U.S.C. §2000e-2(a), by unlawfully subjecting a class of 
American employees to a pattern or practice of discriminatory treatment by 
disproportionately terminating them based on their national origin. 

8. Defendant hired approximately 114 American workers and 370 
workers from Mexico (“Mexican workers”) for the agricultural growing season in 
2009. 

9. By June 2009, at least 58 American workers were terminated or 
constructively discharged, and on information and belief, the overwhelming 
majority of American workers were terminated or constructively discharged prior 
to the close of the 2009 growing season. 

10. Few to none of the Mexican workers were involuntarily teiminated or 
constructively discharged during the 2009 growing season. 
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11. Defendant hired approximately 233 American workers and 518 
Mexican workers for the agricultural growing season in 2010. 

12. Approximately 80 Americans were fired on May 21, 2010. The 
Human Resources representative told them “All you Americans are fired.” 

13. By June 2010, at least 220 American workers were terminated or 
constructively discharged. 

14. Few to none of the 518 Mexican workers were involuntarily 
terminated or constructively discharged during the 201 0 growing season. 

15. The termination of American workers in 2009 and 2010 was based on 
their national origin. 

Termination Based on Race and /or IVational Origin 

. 16. Since at least June 2009, Defendant Employer engaged in unlawful 
employment practices at its Norman Park location, in violation of Section 703(a) of 
Title VII, 42 U.S.C. §2000e-2(a), by intentionally and unlawfully terminating a 
group of African American (black) employees on the basis of their race. 

17. On June 1, 2009 at least sixteen African American workers were 
summarily terminated, including Johnny Blackwell, Michael Blakely, Michael 
Collins, Rickey Forrest, Terrick Grant, Willie Harmon, Richard Jones, Johnny 
Moore, Sammy Myricks, Jimmy Pasley, Quincy Thornton, Earl Davis, Jerry Davis, 
Timothy McNealy, Gary Sims and Michael Tuff. 
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18. At the time the decision to discharge these individuals was made, the 
terminating official said “All you black American people, f*#k you all. . .[J]ust go 
to the office and pick up your check.” 

19. Willie Harmon, African American, who was not working on the day 
of the June 1, 2009 mass firing, learned upon his return to work shortly thereafter 
that he, too, had been terminated. He was told by one of Defendant’s supervisors 
that all of the African Americans had been fired. 

20. When Willie Harmon asked why he was terminated, he was told “no 
specific reason” by the Human Resources representative. 

21. Richard Jones, African American, who was not present during the 
tennination arrived shortly thereafter and observed his African American co- 
workers standing in line to receive their final checks. He too was terminated and 
given his final check. 

22. The termination of these sixteen individuals was based race and/or 
national origin. 

23. On May 9, 2009, Defendant terminated at least seven African 
American (black) workers, including Fiona Dawson, Zandrea Wade, Alicia Ware, 
Victoria Bigelow, Maxine Harris, Kayla McCloud and Trina Scott for the express 
reason that Defendant had been required to pay them over $40.00 in make-up pay. 
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24. Make-up pay is required when an employee performs piece-work 
labor, but does not gather enough pieces to earn the equivalent of minimum wage 
during the pay period. In that event, the Defendant was required to pay “make-up 
pay”, the difference between the amount earned and the prevailing minimum wage. 

25. Although at least fifty workers from Mexico were paid over $40.00 in 
make-up pay for a pay period, none of these workers were terminated. 

26. The Defendant’s articulated reason for terminating the African 
American workers identified in Paragraph 23 is pretextual because not all persons 
who had received more than $40.00 in make-up pay were terminated, i.e., the rule 
was not applied to foreign workers. 

27. The African Americans identified in Paragraph 23 were terminated 
based on their race and/or national origin. 

Disparate Terms and Conditions of Employment 

28. Since at least March 2009, Defendant Employer engaged in unlawful 
employment practices at its Norman Park location, in violation of Section 703(a) of 
Title VII, 42 U.S.C. §2000e-2(a), by intentionally and unlawfully subjecting 
Americans to disparate terms and conditions of employment based on their 
national origin and/or race (black). 

29. During the 2009 and 2010 growing and harvesting seasons. Defendant 
gave American workers discriminatory job assignments which resulted in them 
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earning less pay than workers from Mexico. This was done by systemically 
assigning American workers to pick vegetables on a piece-work basis from rows 
which had less desirable produce or already been picked by workers from Mexico. 

30. During the 2009 and 2010 growing and harvesting seasons, Defendant 
engaged in a pattern and practice of giving American workers less job 
opportunities than workers from Mexico. Defendant accomplished this by 
habitually delaying work start times, sending American workers home and denying 
them the opportunity to work at all, or ending their workday while allowing 
Mexican workers to continue to work. 

31. The practices complained of in Paragraph 30 resulted in American 
workers receiving less work hours and less pay than their counterparts from 
Mexico. 

32. During the 2009 and 2010 growing and harvesting seasons, the 
Defendant engaged in a pattern or practice of assigning Mexican workers to more 
favorable job assignments in the packing shed and/or those paid on an hourly basis 
while assigning American workers to field jobs paid by the piece. 

33. The unlawful employment practices complained of in paragraphs 7 
through 32 above were done with malice or with reckless indifference to the 
federally protected rights of the Charging Parties and the American and African 
American (black) class membere. 
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PRAYER FOR RELIEF 

Wherefore, the Commission respectfully requests that this Court: 

A. Grant a permanent injimction enjoining Defendant Employer, its 
officers, agents, servants, employees, attorneys, and all persons in active concert or 
participation with them, from engaging in a pattern or practice of terminating 
American and African American persons based on national origin and race in its 
Georgia facilities and work sites, and engaging in any other employment practice 
which discriminates on the basis of national origin or race. 

B. Grant a permanent injunction enjoining Defendant Employer, its 
officers, agents, servants, employees, attorneys, and all persons in active concert or 
participation with them, from engaging in a pattern or practice of assigning persons 
to jobs based on national origin or race in its Georgia facilities and work sites. 

C. Grant a permanent injunction enjoining Defendant Employer, its 
officers, agents, servants, employees, attorneys, and all persons in active concert or 
participation with them, from subjecting American and African-American 
employees to disparate terms and conditions of employment based on national 
origin and/or race. 

D. Order Defendant Employer, to institute and carry out policies, 
practices, and programs which provide equal employment opportunities for all 
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American and African-American employees, and which eradicate the effects of its 
past and present unlawful employment practices. 

E. Order Defendant Employer to make whole the Charging Parties and 
the class members, by providing appropriate back pay with prejudgment interest, in 
amounts to be determined at trial, and other affirmative relief necessary to 
eradicate the effects of its unlawful employment practices. 

F. Order Defendant Employer to make whole the Charging Parties and 
the class members, by providing compensation for past and future pecrmiary losses 
resulting from the unlawful practices described in paragraphs 7 through 32 above, 
including job search expenses, in amounts to be detenuined at trial. 

G. Order Defendant Employer to make whole the Charging Parties and 
the class members, by providing compensation for past and future non-pecuniaiy 
losses resulting from the unlawful employment practices complained of in 
paragraphs 7 through 32 above, including emotional pain, suffering, 
inconvenience, loss of enjoyment of life, and humiliation, in amounts to be 
determined at trial. 

H. Order Defendant Employer to pay to the Charging Parties and the 
class members punitive damages for its malicious and/or reckless conduct 
described in paragraphs 7 through 32 above, in amounts to be determined at trial. 
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I. Grant such further relief as the Court deems necessary and proper in 
the public interest. 

J. Award the Commission its costs in this action. 

JURY TRIAL DEMAND 

The Commission requests a jury trial on all questions of fact raised by its 
Complaint. 

Respectfully submitted, 

P. DAVID LOPEZ 
General Counsel 

JAMES L. LEE 
Deputy Genera! Counsel 

GWENDOLYN YOUNG REEMS 
Associate General Counsel 


9/29./2011 s/ Robert K. Dawkins 

Date ROBERT K. DAWKINS 

Regional Attorney 
Georgia Bar No. 076206 

OTTIUBLL FERRELL EDWARDS 
Supervisory Trial Attorney 
Georgia Bar No. 141979 

JAMES L. CERWINSKI 
Trial Attorney 
Georgia Bar No, 277846 

• U.S. EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 
Atlanta District Office 
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1 00 Alabama Street, SW, Suite 4R30 
Atlanta, Georgia 30303 
Telephone: (404)562-6818 
Facsimile: (404) 562-6905 
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Upstate Niagara Cooperative, Inc. 

25 Anderson Road, Boffalcn NY I 716.892.3156 | Fax; 716.892.3 1 57 | upstateniagara.com 


Octobers, 2011 


Honorable Charles Schumer 
Chairman 

United States Senate Judiciary Committee 
Subcommittee on Immigratioii, Refugees and Border Security 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Honorable John Comyn 
Ranking Member 

United States Senate Judiciary Committee 
Subcommittee on Immigration, Refugees and Border Security 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Schumer and Ranking Member Comyn: 

I am submitting these comments on behalf of Upstate Niagara Cooperative, Inc. (“Upstate 
Niagara”), regarding the urgent need to enable the dairy industry to obtain sufficient foreign-bom 
workers who have legal documents authorizing them to work in the United States. Thank you 
for this opportunity. 

Upstate Niagara is a dairy cooperative with about 360 dairy farm family members who are 
located in Western New York. Upstate Niagara markets aboutl .8 billion pounds of milk 
atmually through its dairy businesses that are owned and operated on behalf of its dairy farm 
family members. These operations include fluid and cultured products plants that employ about 
1,000 people off the farm, showing that helping dairy farm families also helps to employ those 
who do not work on farms. 

Upstate Niagara is a member of National Milk Producers Federation (“NMPF’) and we support 
the positions that they are submitting in their letter to you. In this submission, we will emphasize 
several of the views that they express. Similarly, Upstate Niagara is a member of Northeast 
Dairy Farmers Cooperatives (“NDFC”) and we support the views expressed in the submission to 
this Subcommittee from that organization. 

There is a Persistent Shortage of U.S. Workers in the Dairy Indu.strv 

As NMPF notes, “[i]t is generally acknowledged that shortages of domestic labor in all 
agricultural sectors have increased over the last two decades” and “[t]he dairy industry today 
simply cannot operate without immigrant workers.” Despite the current high levels of 
unemployment and underemployment in the United States. “[t]here is abundant and conclusive 
evidence that most Americans these days are just not willing to engage in agricultural work.” 

Therefore, in order to maintain and expand the dairy industry in the United States, a reliable, 
legal wcM-kforce of foreign-bom workers must be permitted by Federal and state governments. 
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The Dairy Industry is Exeluded from the H-2A Program 

The H-2A Program is designed for the types of agriculture that use seasonal workers for planting 
and harvesting. In contrast, dairy farms need workers throughout all 12 months of the year. 
Furthermore, it takes a number of months, if not years, to train a worker well enough so that they 
can safely and efficiently operate the complicated equipment that is used on modem dairy farms. 
The workers also need time and training to master the techniques used to manage a dairy herd 
successfully, such as feeding the cows properly, spotting a cow’s health problem, abiding by 
sustainable environmental practices, and caring for the cows in a humane way. 

Therefore, as set forth in detail by National Milk’s submission, the H-2A Program needs to be 
modified through legislative and regulatory changes so that it meets the urgent needs of the dairy 
industry. 

In particular, the workers mtist be permitted to stay on the same farm for the full year, as 
authorized by S. 852; H.R. 1720; and H.R. 3024. Upstate shares the strong belief of NMPF “that 
when Congress considers establishing or reforming an agricultural guestworker visa program, 
that program must enable year-round work for dairy workers.” Upstate Niagara “cannot support 
any visa program that treats dairy in the same manner that [it] treats a seasonal agricultural 
industry.” 

E-Verify without an Effective Agricultural Guestworker Program will Decimate the 
Agricultural Sector 

If Federal and state governments are going to implement stricter enforcement of immigration 
laws, such as establishment of E-Verify, then it becomes even more essential to provide feasible 
ways for all of agriculture, including dairy farmers, to obtain foreign bom workers who can work 
on our farms legally. 

As NMPF noted, “[i]f Congress is going to enact a nationwide E-Verify requirement, then it also 
needs to provide agriculture with a workable guestworker program to meet our future needs and 
a means to allow those who are currently working in undocumented status to be eligible for the 
guestworker program. A failure to do so risks severely damaging the econotnic vitality of the 
nation’s entire agricultural sector.” 

NMPF Recommendations for Agricultural Worker Immigration 

NMPF’s submission lists a number of principles that its immigration task force has formulated 
over the past several years. Upstate Niagara supports these principles as a well thought out 
approach to this difficult, complex problem. 
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In particular, we want to emphasize the importance of enabling currently undocumented workers 
to continue working in the United States. As NMPF noted, these undocumented workers 
“possess skills and ttaining that make them essential to the proper functioning of our dairy farms. 
There is simply no replacement workforce available to dairy farms, and the loss of the majority 
of our current workforce would decimate our industry.” 

If it is felt that undocumented workers need to be forced to return to their home country and then 
re-admitted with a valid visa, please make sure that procedures and resources are available to 
enable them to obtain such a visa as soon as possible, i.e., within a few days. 

Similarly, once a worker is authorized to woric in the U.S. dairy' industry, we need to keep that 
skilled, expert worker here as long as possible, at least for a 3-year period with the ability to 
renew for additional 3-year periods. 

Conclusion 


As National Milk concludes in their submission, “[a]n enforcement-only regime, without a 
rational guestworker program and a process that allows the undocumented to participate in that 
guestworker program, will devastate the dairy industry, the agriculture sector and rural 
America.” 

Thank you again for giving Upstate Niagara a chance to share its thoughts with the 
Subcommittee. 


Respectfully submitted, 

Timothy R. Hamer 
General Counsel 
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MAPLE LAWN FARMS INC. 

7868 ALLOWAY ROAD 
LYONS, NEW YORK 14489 
315-946-6993 


Octobers, 2011 


Honorable Charles Schumer 
Chairman 

United States Senate Judiciary Committee 

Subcommittee on Immigration, Refugees and Border Security 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Honorable John Comyn 
Ranking Member 

United States Senate Judiciary Committee 

Subcommittee on Immigration, Refugees and Border Security 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Dear Chairman Schumer and Ranking Member Comyn: 

Thank you for the opportunity to express my views about the unique challenges facing 
American dairy farmers as we struggle to find enough workers to operate our dairy farms. 

Our family operates a family dairy farmer in Western New York. We (my wife, two 
sons, and myself) milk about 450 cows and operate about 1 ,1 50 acres in Lyons, New 
York. To help us, we employ about 4 full-time workers and 5 part-time workers. 

I serve as President of the Board of Directors of Upstate Niagara Cooperative, Inc., a 
dairy cooperative with 360 members and five dairy plants. We market almost 2 billion 
pounds of Western New York milk annually. 

Upstate Niagara is a member of National Milk Producers Federation and we support the 
positions that they are submitting in their letter to you. I want to emphasize the 
importance of several points that they make. 

There is a Peraistent Shortage of U.S. Workers in the Dairy Industry 

I know from first hand experience, and from the experiences of fellow dairy farmers in 
Western New York, that it is impossible to find enough American bom workers to keep 
our farms running. Even thru this period of high unemployment, it is still nearly 
impossible to find farm workers. 
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On our farm, we have somewhat reduced this problem by using robots. In recent years, 
we purchased seven robots to milk our cows 24 hours a day, 365 days a year. Our use of 
robots has reduced our dependence on foreign-bom workers. However, even with the 
increasing use of robots by our farm and others in Western New York, there are not 
nearly enough Americans willing to work on our dairy farms to meet our current needs, 
much less our future needs as the Northeastern dairy industry needs to expand to meet the 
increased demand for dairy products, most notably yogurt. 

The Dairy Industry is Excluded from the H-2A Program 

The H-2 A Program is designed for the types of agriculture that use seasonal workers for 
planting and harvesting. In contrast, dairy farms, including ours, need workers 
throughout all 12 months of the year. Furthermore, it takes a number of months, if not 
years, to train a worker well enough so that we can entrust them with the complicated 
equipment and complex regimen needed to manage a dairy herd successMly. Many of 
our farm jobs today are skilled jobs, some requiring supervision of other employees. 

Therefore, as set forth in detail by National Milk’s submission, the H-2A Program needs 
to be modified through legislative and regulatory changes so that it meets the urgent 
needs of the dairy industry. 

E-VerifV without an Effective Agricultural Gnestworker Pi-ogram will Decimate the 
Agricultural Sector 

If Federal and state governments are going to implement stricter enforcement of 
immigration laws, such as establishment of E-Verify, then it becomes even more essential 
to provide a feasible ways for all of agriculture, especially dairy farmers, to obtain 
foreign bom workers who can work on our farms legally. 

NMPF Recommendations for Agricultural Worker immigration 

NMPF’s submission lists a number of principles that its immigration task force has 
formulated over the past several years. As a member of that task force, I am pleased to 
suj^rt them as a well thought out approach to this difficult, complex problem. 

In particular, I want to emphasize the importance of enabling responsible currently 
undocumented employed workers to continue working in the United States. As I said 
above, we need the skills and expertise of our existing workers. If it is felt that 
undocumented workers need to be forced to return to their home country and then re- 
admitted with a valid visa, please make sure that procedures and resources are available 
to enable them to obtain such a visa as soon as possible, i.e., within a few days 

Similarly, once a worker is authorized to work in the U.S. dairy industry, we need to keep 
that skilled, expert worker here as long as possible, at least for a 3-year period with the 
ability to renew for additional 3-year periods. 
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